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ANALISIS PENERAPAN PRINSIP GOOD CORPORATE GOVERNANCE (GCG) 
PADA PERUSAHAAN PT CHANDRA ASRI PASIFIC TBK YANG DITINJAU DARI 

LAPORAN TAHUNAN 2025​
 

Penulis: Muhammad Khalil 

BAB I​
PENDAHULUAN 

1.1 Latar Belakang 

Tata kelola perusahaan yang baik atau Good Corporate Governance (GCG) menjadi 

salah satu syarat utama terciptanya iklim investasi yang sehat di pasar modal. GCG 

merupakan sistem yang mengarahkan dan mengendalikan perusahaan agar dapat 

menciptakan nilai tambah bagi semua pemangku kepentingan.1 Di Indonesia, setelah krisis 

ekonomi 1997–1998, penerapan GCG menjadi prioritas regulasi untuk memulihkan 

kepercayaan investor terhadap pasar modal nasional.2 

Kerangka hukum penerapan GCG bagi perusahaan publik di Indonesia diatur antara 

lain melalui Undang-Undang No. 40 Tahun 2007 tentang Perseroan Terbatas, 

Undang-Undang No. 8 Tahun 1995 tentang Pasar Modal, serta berbagai Peraturan dan Surat 

Edaran Otoritas Jasa Keuangan (OJK). 

PT Chandra Asri Pacific Tbk (kode saham: TPIA), yang tercatat di Bursa Efek 

Indonesia, dipilih sebagai objek kajian karena merupakan salah satu perusahaan petrokimia 

dan energi terintegrasi terbesar di Indonesia yang sedang menjalani transformasi bisnis 

berskala besar. Berdasarkan Laporan Tahunan 2025, Perseroan bertransformasi menjadi 

penyedia solusi di bidang energi, kimia, dan infrastruktur di kawasan Asia Tenggara.3 

1.2 Rumusan Masalah 

3 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025 (Jakarta: PT Chandra Asri Pacific Tbk, 2025), 3. 

2 Komite Nasional Kebijakan Governansi (KNKG), Pedoman Umum Governansi Korporat Indonesia 2021 
(Jakarta: KNKG, 2021), 3. 

1 Adrian Sutedi, Good Corporate Governance (Jakarta: Sinar Grafika, 2011), 1–3. 
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1.2 Rumusan Masalah

Berdasarkan uraian latar belakang di atas, rumusan masalah dalam makalah ini adalah:

1. Bagaimanakah  struktur  tata  kelola  perusahaan  PT  Chandra  Asri  Pacific  Tbk 

sebagaimana tercermin dalam Laporan Tahunan 2025?

1 Adrian Sutedi, Good Corporate Governance (Jakarta: Sinar Grafika, 2011), 1–3.
2 Komite Nasional Kebijakan Governansi (KNKG),  Pedoman Umum Governansi Korporat Indonesia 2021 (Jakarta: 
KNKG, 2021), 3.
3 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025 (Jakarta: PT Chandra Asri Pacific Tbk, 2025), 3.



 
 
 
 
 

Berdasarkan uraian latar belakang di atas, rumusan masalah dalam makalah ini 

adalah: 

-​ Bagaimanakah struktur tata kelola perusahaan PT Chandra Asri Pacific Tbk 

sebagaimana tercermin dalam Laporan Tahunan 2025? 

-​ Bagaimanakah penerapan prinsip-prinsip GCG (transparansi, akuntabilitas, 

responsibilitas, independensi, dan kewajaran) pada PT Chandra Asri Pacific Tbk 

berdasarkan Laporan Tahunan 2025? 

1.3 Tujuan  

Makalah ini bertujuan untuk: 

1.​ Mengidentifikasi dan mendeskripsikan struktur tata kelola PT Chandra Asri Pacific 

Tbk sebagaimana termuat dalam Laporan Tahunan 2025. 

2.​ Menganalisis penerapan masing-masing prinsip GCG pada PT Chandra Asri Pacific 

Tbk berdasarkan Laporan Tahunan 2025. 
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BAB II​
PEMBAHASAN DAN HASIL ANALISIS 

 

2.1 Tinjauan Umum GCG 

GCG pada prinsipnya mengacu pada mekanisme yang mengatur hubungan antara 

pemegang saham, Dewan Komisaris, Direksi, dan para pemangku kepentingan lainnya. 

Komite Nasional Kebijakan Governansi (KNKG) menetapkan empat pilar tata kelola: (1) 

perilaku beretika; (2) akuntabilitas; (3) transparansi; dan (4) keberlanjutan.4 Secara 

internasional, G20/OECD Principles of Corporate Governance 2023 mengidentifikasi 

prinsip-prinsip serupa yang menjadi acuan global.5 

Di Indonesia, OJK melalui Surat Edaran No. 32/SEOJK.04/2015 menetapkan 5 (lima) 

prinsip GCG yang wajib diterapkan oleh perusahaan terbuka, yaitu: (1) transparansi; (2) 

akuntabilitas; (3) responsibilitas; (4) independensi; dan (5) kewajaran dan kesetaraan 

(fairness) atau singkatan yang biasa dipakai yaitu TARIF. 

2.2 Profil Singkat PT Chandra Asri Pacific Tbk 

PT Chandra Asri Pacific Tbk adalah perusahaan petrokimia dan energi terintegrasi 

yang tercatat di Bursa Efek Indonesia. Pada tahun 2025, Perseroan bersama Glencore 

menyelesaikan akuisisi Shell Energy and Chemicals Park (SECP) Singapura yang kini 

bernama Aster Chemicals and Energy, pembangunan pabrik Chlor-Alkali dan EDC di 

Cilegon (PSN) mencapai progres 45%, serta IPO PT Chandra Daya Investasi Tbk (CDIA) 

yang berhasil menghimpun Rp2,37 triliun.6 

2.3 Analisis Penerapan Prinsip GCG 

6 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025, 196–197. 

5 Organisation for Economic Co-operation and Development, G20/OECD Principles of Corporate Governance 
2023 (Paris: OECD Publishing, 2023), 13. 

4 Moh. Wahyudin Zarkasyi, Good Corporate Governance: Pada Badan Usaha Manufaktur, Perbankan, dan 
Jasa Keuangan Lainnya (Bandung: Alfabeta, 2008), 36. 
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1. Transparansi (Transparency) 

Chandra Asri Group menerbitkan Laporan Tahunan 2025 dalam dua bahasa 

(Indonesia dan Inggris) yang dapat diakses publik melalui situs resmi Perseroan, situs BEI, 

dan KSEI, sesuai POJK No. 29/POJK.04/2016. 

Dalam penyelenggaraan RUPS Tahunan (11 Juni 2025), seluruh tahapan, mulai 

pemberitahuan regulator (25 April 2025), pengumuman publik (5 Mei 2025), pemanggilan 

(20 Mei 2025), hingga pengumuman hasil RUPS (13 Juni 2025), dilaksanakan sesuai POJK 

No. 15/POJK.04/2020. Perseroan juga memiliki Unit Hubungan Investor yang aktif 

berkomunikasi dengan pasar melalui email, situs web, dan presentasi manajemen. 

2. Akuntabilitas (Accountability) 

Dewan Komisaris melaksanakan penilaian kinerja Direksi mencakup 7 (tujuh) 

kriteria, termasuk pencapaian target, implementasi GCG, dan kepatuhan terhadap regulasi. 

Hasil penilaian dilaporkan kepada RUPS untuk memperoleh acquit et de charge. Komite 

Audit dinilai "baik" oleh Dewan Komisaris atas pelaksanaan tugas dan fungsinya pada tahun 

2025.7 

Dewan Komisaris juga menyatakan bahwa Direksi telah mengimplementasikan 

seluruh rencana strategis tahun 2025 secara penuh, menghasilkan keputusan-keputusan 

efektif dalam menghadapi risiko serta menghasilkan kinerja operasional dan keuangan yang 

kuat. 

3. Responsibilitas (Responsibility) 

Sepanjang tahun 2025, tidak ada sanksi administratif yang diterima oleh Perseroan, 

entitas anak, Dewan Komisaris, maupun Direksi dari regulator manapun. Tidak ada pula 

perkara hukum signifikan yang dihadapi Perseroan. Kode Etik iSTAR (Integrity, Safety, 

Teamwork, Accountability, Respect) berlaku bagi seluruh level organisasi, dan tidak ada 

pelanggaran kode etik yang tercatat sepanjang tahun 2025. 

7 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025, 198. 
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Perseroan juga menerapkan kebijakan anti-korupsi dan Whistleblowing System 

(WBS) yang memungkinkan pelaporan dugaan pelanggaran secara rahasia. Selain itu, pabrik 

CA-EDC yang ditetapkan sebagai Proyek Strategis Nasional mencerminkan komitmen 

Perseroan terhadap tanggung jawab pembangunan industri nasional. 

4. Independensi (Independency) 

Presiden Komisaris Djoko Suyanto sekaligus merangkap Komisaris Independen. 

Komposisi Komisaris Independen dalam Dewan Komisaris memenuhi ketentuan POJK No. 

33/POJK.04/2014 yang mensyaratkan minimal 30%. Dalam RUPS Tahunan 2025, 

penghitungan suara dilakukan oleh notaris independen (Diharini, S.H., M.Kn), memastikan 

objektivitas proses. 

Dewan Komisaris dan Direksi menyelenggarakan 4 (empat) kali rapat gabungan 

sepanjang 2025 dengan hak suara yang setara bagi setiap anggota, mencerminkan 

independensi dalam pengambilan keputusan. 

5. Kewajaran dan Kesetaraan (Fairness) 

Kebijakan remunerasi Perseroan mempertimbangkan: kinerja keuangan, pencapaian 

Corporate Scorecard, prestasi individu, dan kewajaran dengan perusahaan sejenis. Pada 

2025, honorarium Dewan Komisaris (10 penerima) sebesar US$820 ribu, sedangkan 

remunerasi Direksi (15 penerima) sebesar US$6,502 ribu mencakup gaji, THR, kesehatan, 

cuti, dan tantiem.8 

Proses pengadaan barang dan jasa dilaksanakan berdasarkan kompetisi yang sehat di 

antara penyedia jasa, dengan penilaian objektif oleh Komite Kontrak berdasarkan kewajaran 

harga dan standar kualitas.9 

 

9 Ibid., 290–291. 
8 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025, 216. 
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BAB III​

KESIMPULAN DAN MATRIKS GCG 

 

3.1 Matriks Identifikasi Penerapan GCG 

Berdasarkan hasil analisis terhadap Laporan Tahunan 2025, berikut matriks identifikasi 

penerapan prinsip GCG pada PT Chandra Asri Pacific Tbk: 

Prinsip GCG Implementasi Konkret Dasar Hukum Penilaian 

1. Transparansi 

Laporan Tahunan bilingual (ID/EN), 

tersedia di BEI, KSEI & website; 

tahapan RUPS diumumkan secara 

terbuka; Unit Hubungan Investor 

aktif 

POJK 29/2016; 

POJK 15/2020; 

SE OJK 

32/2015 

Sangat Baik  

2. Akuntabilitas 

Penilaian kinerja Direksi oleh 

Komisaris (7 kriteria); acquit et de 

charge kepada RUPS; Komite Audit 

dinilai 'baik' 

POJK 33/2014; 

SE OJK 

32/2015 
Sangat Baik  

3. Responsibilitas 

Nol sanksi administratif; nol 

pelanggaran Kode Etik iSTAR; WBS 

aktif; kebijakan anti-korupsi 

diterapkan 

UU 40/2007; 

PUGKI 2021 
Sangat Baik  

4. Independensi 

Komisaris Independen ≥30%; notaris 

independen dalam RUPS; rapat 

gabungan 4×/tahun dengan hak suara 

setara 

POJK 33/2014; 

UU 40/2007 
Baik  
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5. Kewajaran & 

Kesetaraan 

Remunerasi berbasis kinerja & 

komparasi industri; pengadaan 

kompetitif via Komite Kontrak; 

RUPS memberikan hak suara 

proporsional 

SE OJK 

32/2015; POJK 

33/2014 
Baik  

 

B. Kesimpulan 

Berdasarkan hasil analisis terhadap Laporan Tahunan 2025 PT Chandra Asri Pacific 

Tbk, dapat disimpulkan bahwa Perseroan telah menerapkan kelima prinsip GCG sesuai 

dengan kerangka regulasi pasar modal Indonesia. Tingkat kepatuhan terhadap peraturan 

perundang-undangan sangat tinggi, dibuktikan dengan tidak adanya sanksi administratif dari 

regulator manapun dan tidak ada pelanggaran kode etik sepanjang tahun 2025.10 

Penerapan GCG yang konsisten ini tidak hanya memenuhi kewajiban hukum sebagai 

emiten, tetapi juga terbukti menciptakan kepercayaan investor yang memungkinkan 

Perseroan menyelesaikan serangkaian transaksi strategis bernilai besar pada tahun 2025, 

mulai dari akuisisi aset energi di Singapura hingga IPO anak usaha CDIA yang menghimpun 

Rp2,37 triliun.11 

Aspek yang masih dapat dikembangkan adalah penyelenggaraan Program 

Kepemilikan Saham Karyawan/Manajemen (ESOP/MSOP) dan pembentukan komite di 

bawah Direksi guna memperkuat tata kelola pada level operasional yang semakin kompleks. 

 

 

 

11 Ibid., 283–286. 
 

10 Ibid., 291. 
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1.1 Latar Belakang 

 
​ Dalam hukum kontrak, klausul force majeure berfungsi sebagai mekanisme alokasi 

risiko yang memungkinkan debitur dibebaskan dari tanggung jawab apabila terjadi keadaan 

di luar kendalinya yang menghalangi pelaksanaan prestasi. Dalam sistem hukum Indonesia, 

konsep ini berlandaskan pada Pasal 1244 dan 1245 Kitab Undang-Undang Hukum Perdata 

(KUHPerdata), yang mengatur bahwa debitur tidak wajib membayar ganti rugi apabila 

ketidakmampuan memenuhi perikatan disebabkan oleh keadaan memaksa yang tidak dapat 

dipertanggungjawabkan kepadanya.1 

Secara historis, doktrin force majeure berkembang dari konsep overmacht dalam 

hukum Belanda yang memengaruhi KUHPerdata Indonesia. Dalam perkembangannya, 

doktrin ini tidak hanya mencakup peristiwa alam seperti banjir dan gempa bumi, tetapi juga 

peristiwa yang bersumber dari tindakan manusia maupun dinamika geopolitik yang 

berdampak signifikan terhadap pelaksanaan kewajiban kontraktual.2 

Perkembangan praktik bisnis global menunjukkan bahwa penerapan force majeure 

tidak lagi terbatas pada peristiwa klasik. Pada tahun 2026, eskalasi konflik geopolitik antara 

Amerika Serikat, Israel, dan Iran memicu ketegangan yang berdampak langsung pada 

terganggunya jalur distribusi energi global, termasuk penutupan Selat Hormuz sebagai salah 

satu chokepoint utama perdagangan minyak dunia. Selat Hormuz mengalirkan lebih dari 

2 Subekti, Hukum Perjanjian (Jakarta: Intermasa, 2005), 45. 
1 Indonesia, Kitab Undang-Undang Hukum Perdata (Staatsblad 1847 No. 23), Pasal 1244 dan 1245. 
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seperlima volume perdagangan minyak global, sehingga gangguan terhadap jalur ini 

berimplikasi langsung pada rantai pasok energi internasional.3 

Dalam konteks tersebut, PT Chandra Asri Pacific Tbk sebagai perusahaan petrokimia 

terbesar di Indonesia yang sangat bergantung pada impor bahan baku nafta dan LPG melalui 

jalur Timur Tengah, mengambil langkah dengan mengeluarkan pemberitahuan force majeure 

kepada mitra kontraktualnya. Pemberitahuan ini bersifat preventif, yakni disampaikan 

sebelum terjadinya kegagalan aktual dalam pelaksanaan prestasi, sebagai langkah mitigasi 

risiko terhadap potensi gangguan distribusi bahan baku.4 

Pemberitahuan force majeure yang dilakukan sebelum terjadinya kegagalan aktual 

dalam pelaksanaan prestasi menimbulkan persoalan yuridis yang kompleks. Secara doktrinal, 

force majeure umumnya mensyaratkan adanya ketidakmungkinan nyata (impossibility) dalam 

pemenuhan prestasi, bukan sekadar potensi gangguan di masa mendatang. Oleh karena itu, 

muncul pertanyaan mendasar: apakah klaim force majeure preventif dapat dibenarkan dalam 

kerangka hukum kontrak Indonesia, ataukah kondisi tersebut lebih tepat dikualifikasikan 

sebagai hardship, suatu keadaan di mana pelaksanaan prestasi masih dimungkinkan tetapi 

menjadi secara tidak proporsional lebih berat?5 

Permasalahan ini menjadi semakin relevan dalam konteks praktik bisnis nasional, 

mengingat belum terdapatnya regulasi yang secara eksplisit mengatur mengenai force 

majeure preventif dalam hukum positif Indonesia. Pengadilan Indonesia sendiri belum 

sepenuhnya konsisten dalam menentukan ambang batas antara force majeure dan hardship, 

sebagaimana tercermin dalam berbagai putusan terkait pandemi COVID-19 maupun krisis 

ekonomi global.6 

 

 

1.2 Rumusan Masalah 

Berdasarkan latar belakang di atas, terdapat tiga permasalahan utama yang akan dikaji dalam 

makalah ini: 

6 Mahkamah Agung Republik Indonesia, Putusan No. 2149 K/Pdt/2020. 
5 Agus Yudha Hernoko, Hukum Perjanjian (Jakarta: Kencana, 2010), 155–156. 

4 PT Chandra Asri Pacific Tbk, “Klarifikasi Chandra Asri Mengenai Pemberitaan Force Majeure,” siaran pers, 
5 Maret 2026. 

3 Kompas.id, “Iran Tutup Selat Hormuz, Pelayaran Internasional Terganggu,” diakses 3 Mei 2026, 
https://www.kompas.id/artikel/en-iran-tutup-selat-hormuz-pelayaran-internasional-terganggu. 
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1.​ Apakah klaim force majeure preventif memiliki dasar hukum yang sah dalam hukum 

kontrak Indonesia? 

2.​ Apakah penutupan Selat Hormuz akibat konflik geopolitik dapat dikualifikasikan 

sebagai force majeure berdasarkan hukum Indonesia? 

3.​ Apakah tindakan PT Chandra Asri Pacific Tbk dalam mengajukan klaim force 

majeure preventif sesuai dengan prinsip itikad baik sebagaimana diatur dalam Pasal 

1338 ayat (3) KUHPerdata? 

1.3 Tujuan Penelitian 

Penelitian ini bertujuan untuk: 

1.​ Menganalisis dasar hukum klaim force majeure preventif dalam system hukum 

kontrak Indonesia; 

2.​ Mengkaji kualifikasi yuridis peristiwa geopolitik khususnya penutupan selat Hormuz 

sebagai force majeure; serta 

3.​ Menilai kesesuaian tindakan PT Chandra Asri Pacific Tbk dengan prinsip itikad baik 

dalamhukum kontrak Indonesia. 
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2.1 Konsep Force Majeure dalam Hukum Kontrak Indonesia 

Force majeure atau keadaan memaksa merupakan doktrin hukum yang membebaskan 

debitur dari tanggung jawab atas kegagalan memenuhi prestasi yang disebabkan oleh 

peristiwa di luar kendalinya. Dalam KUHPerdata Indonesia, doktrin ini diatur secara implisit 

melalui Pasal 1244 yang menyatakan bahwa debitur tidak diwajibkan membayar ganti rugi 

apabila ia karena keadaan memaksa terhalang memberikan atau berbuat sesuatu, dan Pasal 

1245 yang mengatur bahwa debitur tidak diwajibkan membayar bunga dalam kondisi yang 

sama.7 

Menurut Subekti, force majeure atau overmacht adalah suatu keadaan di mana debitur 

tidak dapat memenuhi kewajibannya kepada kreditur yang disebabkan oleh adanya kejadian 

yang berada di luar kesalahan salah satu pihak dan kejadian tersebut tidak dapat diduga 

sebelumnya atau tidak dapat dihindari.8 

Sedangkan J. Satrio merumuskan bahwa terdapat tiga unsur esensial yang harus 

dipenuhi untuk dapat mengklaim force majeure, yaitu: (1) adanya peristiwa yang tidak dapat 

dipertanggungjawabkan kepada debitur; (2) debitur tidak dapat menghindari atau mengatasi 

peristiwa tersebut; dan (3) akibat dari peristiwa tersebut, debitur tidak dapat memenuhi 

kewajibannya.9 

Lebih lanjut, doktrin hukum membedakan antara force majeure yang bersifat absolut 

(absolute impossibility), yaitu prestasi sama sekali tidak mungkin dilaksanakan, dengan force 

majeure yang bersifat relatif (relative impossibility), yaitu prestasi masih dapat dilaksanakan 

tetapi dengan pengorbanan yang sangat besar dan tidak proporsional. Indonesia sendiri 

mengakui keduanya, meskipun penerapannya sangat bergantung pada konstruksi klausul 

kontrak yang disepakati para pihak.10 

2.2 Perbedaan Force Majeure dan Hardship 

10 Mariam Darus Badrulzaman, Kompilasi Hukum Perikatan (Bandung: Citra Aditya Bakti, 2001), 25–27. 

9 J. Satrio, Hukum Perikatan: Perikatan yang Lahir dari Perjanjian, Buku II (Bandung: Citra Aditya Bakti, 
1995), 248. 

8 Subekti, Hukum Perjanjian, 45. 
7 Indonesia, Kitab Undang-Undang Hukum Perdata, Pasal 1244 dan 1245. 
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PENDAHULUAN

1.1 Latar Belakang

Tata kelola perusahaan yang baik atau Good Corporate Governance (GCG) menjadi salah satu 

syarat utama terciptanya iklim investasi yang sehat di pasar modal. GCG merupakan sistem yang 

mengarahkan  dan  mengendalikan  perusahaan  agar  dapat  menciptakan  nilai  tambah  bagi  semua 

pemangku kepentingan.1 Di Indonesia, setelah krisis ekonomi 1997–1998, penerapan GCG menjadi 

prioritas regulasi untuk memulihkan kepercayaan investor terhadap pasar modal nasional.2

Kerangka hukum penerapan GCG bagi perusahaan publik di Indonesia diatur antara lain melalui 

Undang-Undang No. 40 Tahun 2007 tentang Perseroan Terbatas, Undang-Undang No. 8 Tahun 1995 

tentang Pasar Modal, serta berbagai Peraturan dan Surat Edaran Otoritas Jasa Keuangan (OJK).

PT Chandra Asri Pacific Tbk (kode saham: TPIA), yang tercatat di Bursa Efek Indonesia, dipilih 

sebagai objek kajian karena merupakan salah satu perusahaan petrokimia dan energi terintegrasi 

terbesar di Indonesia yang sedang menjalani transformasi bisnis berskala besar. Berdasarkan Laporan 

Tahunan 2025,  Perseroan bertransformasi  menjadi  penyedia solusi  di  bidang energi,  kimia,  dan 

infrastruktur di kawasan Asia Tenggara.3

1.2 Rumusan Masalah

Berdasarkan uraian latar belakang di atas, rumusan masalah dalam makalah ini adalah:

1. Bagaimanakah  struktur  tata  kelola  perusahaan  PT  Chandra  Asri  Pacific  Tbk 

sebagaimana tercermin dalam Laporan Tahunan 2025?

1 Adrian Sutedi, Good Corporate Governance (Jakarta: Sinar Grafika, 2011), 1–3.
2 Komite Nasional Kebijakan Governansi (KNKG),  Pedoman Umum Governansi Korporat Indonesia 2021 (Jakarta: 
KNKG, 2021), 3.
3 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025 (Jakarta: PT Chandra Asri Pacific Tbk, 2025), 3.



 
 
 
 
 

Dalam doktrin hukum kontrak modern, terdapat pembedaan fundamental antara 

konsep force majeure dan hardship. Prinsip-Prinsip UNIDROIT 2016 mengatur bahwa force 

majeure (Pasal 7.1.7) membebaskan debitur dari tanggung jawab apabila kegagalan 

pelaksanaan prestasi disebabkan oleh hambatan yang berada di luar kendali debitur dan tidak 

dapat secara wajar diharapkan untuk diperhitungkan pada saat penutupan kontrak. Sementara 

itu, hardship (Pasal 6.2.1–6.2.3) adalah keadaan di mana keseimbangan kontrak terganggu 

secara fundamental karena biaya pelaksanaan prestasi meningkat drastis, namun prestasi 

tersebut secara teknis masih dapat dilaksanakan.11 

Perbedaan mendasar antara keduanya terletak pada dua hal pokok. Pertama, pada 

force majeure, pelaksanaan prestasi menjadi tidak mungkin (impossibility), sedangkan pada 

hardship, pelaksanaan prestasi masih mungkin tetapi menjadi sangat berat atau mahal. 

Kedua, akibat hukumnya berbeda: force majeure dapat membebaskan debitur dari seluruh 

tanggung jawab kontraktual, sedangkan hardship hanya membuka ruang untuk renegosiasi 

atau adaptasi kontrak, tanpa serta-merta membebaskan debitur.12 

Dalam konteks hukum Indonesia, KUHPerdata tidak mengenal konsep hardship 

secara eksplisit. Namun, prinsip kepatutan (billijkheid) dan itikad baik dalam Pasal 1338 ayat 

(3) KUHPerdata sering digunakan oleh hakim sebagai dasar untuk melakukan penyesuaian 

terhadap kontrak yang pelaksanaannya menjadi sangat berat akibat perubahan keadaan yang 

tidak terduga.13 

 

2.3 Prinsip Itikad Baik / Good Faith dalam Hukum Kontrak Indonesia 

Pasal 1338 ayat (3) KUHPerdata menegaskan bahwa perjanjian harus dilaksanakan 

dengan itikad baik. Prinsip ini merupakan salah satu asas fundamental hukum kontrak yang 

meresapi seluruh tahapan perjanjian, mulai dari tahap pratekontrak (precontractual), 

pelaksanaan kontrak, hingga tahap pascakontrak.14 

Menurut Ridwan Khairandy, itikad baik memiliki dua dimensi. Dimensi subjektif 

mengacu pada kejujuran dan niat tulus para pihak dalam membuat dan melaksanakan 

14 Indonesia, Kitab Undang-Undang Hukum Perdata, Pasal 1338 ayat (3). 

13 Ridwan Khairandy, Hukum Kontrak Indonesia dalam Perspektif Perbandingan (Yogyakarta: FH UII Press, 
2013), 210–212. 

12 Suharnoko, Hukum Perjanjian: Teori dan Analisis Kasus (Jakarta: Kencana, 2004), 62. 

11 UNIDROIT, Principles of International Commercial Contracts 2016 (Rome: UNIDROIT, 2016), Articles 
6.2.1–6.2.3 dan 7.1.7. 
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perjanjian. Dimensi objektif mengacu pada standar perilaku yang wajar dan patut yang 

diharapkan dari seseorang dalam transaksi bisnis, yang dikenal sebagai standar redelijkheid 

en billijkheid (kepatutan dan kewajaran) dalam tradisi hukum Belanda.15 

Dalam praktik yurisprudensi Indonesia, Mahkamah Agung telah berulang kali 

menegaskan pentingnya itikad baik dalam pelaksanaan kontrak. Penggunaan klausul kontrak 

secara oportunistik, termasuk penggunaan klaim force majeure semata-mata untuk 

menghindari kewajiban tanpa adanya hambatan nyata dapat dikualifikasikan sebagai 

pelanggaran prinsip itikad baik yang membatalkan hak debitur atas pembelaan force majeure 

tersebut.16 

 

2.4 Yurisprudensi Terkait Force Majeure di Indonesia 

Beberapa putusan pengadilan di Indonesia memberikan gambaran mengenai 

interpretasi force majeure dalam praktik. Mahkamah Agung dalam Putusan No. 2149 

K/Pdt/2020 menegaskan bahwa klaim force majeure tidak dapat diterima apabila debitur 

tidak dapat membuktikan adanya hubungan kausal langsung antara peristiwa yang diklaim 

sebagai force majeure dengan kegagalan pelaksanaan prestasinya. Dalam perkara tersebut, 

dalil pandemi COVID-19 sebagai force majeure ditolak karena debitur tidak dapat 

membuktikan bahwa pandemi secara langsung menghalangi pelaksanaan prestasinya.17  

Sementara itu, Pengadilan Negeri Jakarta Pusat dalam Putusan No. 

308/Pdt.G/2021/PN.Jkt.Pst mengambil pendekatan berbeda dengan mengakui bahwa 

gangguan rantai pasok akibat pandemi dapat memenuhi syarat force majeure apabila terdapat 

bukti yang cukup bahwa gangguan tersebut bersifat langsung, tidak dapat dihindari, dan 

secara riil menghalangi pelaksanaan prestasi.18 

 

 

 

 

 

18 Pengadilan Negeri Jakarta Pusat, Putusan No. 308/Pdt.G/2021/PN.Jkt.Pst. 
17 Mahkamah Agung Republik Indonesia, Putusan No. 2149 K/Pdt/2020. 
16 Mahkamah Agung Republik Indonesia, Putusan No. 1616 K/Pdt/2019. 
15 Ridwan Khairandy, Hukum Kontrak Indonesia, 215–216. 
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BAB III​

ANALISIS 

 

3.1 Issue (Isu Hukum) 

​ Isu hukum pokok dalam kasus ini adalah: apakah klaim force majeure preventif yang 

diajukan oleh PT Chandra Asri Pacific Tbk, berdasarkan potensi gangguan geopolitik akibat 

penutupan Selat Hormuz sah dan dapat dibenarkan menurut hukum kontrak Indonesia, 

ataukah tindakan tersebut harus dikualifikasikan secara berbeda? 

​ Isu ini mengandung tiga sub-isu: (i) apakah force majeure preventif dikenal dalam 

hukum Indonesia; (ii) apakah penutupan Selat Hormuz memenuhi unsur-unsur force majeure 

secara yuridis; dan (iii) apakah pengajuan klaim tersebut sesuai dengan prinsip itikad baik. 

 

3.2 Rule (Aturan Hukum yang Berlaku) 

​ Beberapa ketentuan hukum yang menjadi dasar analisis dalam kasus ini adalah 

sebagai berikut. Pertama, Pasal 1244 KUHPerdata yang menyatakan bahwa debitur tidak 

diwajibkan membayar ganti rugi apabila terbukti bahwa kegagalan pemenuhan prestasi 

disebabkan oleh keadaan memaksa atau tidak terduga. Kedua, Pasal 1245 KUHPerdata yang 

menegaskan bahwa tidak ada penggantian biaya, rugi, dan bunga apabila karena keadaan 

memaksa atau karena hal yang terjadi secara kebetulan, debitur terhalang memberikan atau 

berbuat sesuatu yang diwajibkan.19 

​ Ketiga, Pasal 1338 ayat (3) KUHPerdata yang mewajibkan pelaksanaan perjanjian 

dengan itikad baik. Keempat, prinsip-prinsip umum hukum kontrak nasional yang 

mensyaratkan adanya nexus kausal antara peristiwa force majeure dengan kegagalan prestasi. 

Kelima, doktrin force majeure sebagaimana berkembang dalam yurisprudensi Mahkamah 

Agung Republik Indonesia. 

 

3.3 Application (Penerapan Hukum) 

3.3.1 Analisis terhadap Force Majeure Preventif dalam Hukum Indonesia 

19 Setiawan, Pokok-Pokok Hukum Perikatan (Bandung: Bina Cipta, 1994), 18–19. 
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​ Force majeure preventif merupakan konsep yang relatif baru dan belum memiliki 

pengaturan eksplisit dalam KUHPerdata Indonesia. Konsep ini merujuk pada tindakan salah 

satu pihak dalam kontrak untuk mengumumkan keadaan memaksa sebelum kegagalan 

prestasi benar-benar terjadi, semata-mata berdasarkan antisipasi terhadap potensi gangguan di 

masa mendatang.20 

​ Apabila merujuk pada bunyi harfiah Pasal 1244 dan 1245 KUHPerdata, maka klaim 

force majeure baru dapat dibenarkan apabila debitur telah benar-benar terhalang dalam 

memenuhi prestasinya. Frasa "terhalang memberikan atau berbuat sesuatu" mengindikasikan 

bahwa hambatan tersebut harus bersifat aktual (actual impediment), bukan bersifat potensial 

atau antisipatoris. Dengan demikian, secara literal, hukum Indonesia belum mengakui force 

majeure preventif sebagai dasar pembebasan tanggung jawab. 

​ Meskipun demikian, terdapat argumen yang dapat dibangun untuk membenarkan 

tindakan preventif tersebut sebagai langkah yang tidak melanggar hukum. Dalam perspektif 

doktrin anticipatory breach yang dikenal dalam sistem common law, salah satu pihak 

dimungkinkan untuk mengambil tindakan mendahului apabila terdapat indikasi kuat bahwa 

pemenuhan prestasi akan terganggu. Meskipun KUHPerdata tidak mengadopsi doktrin ini 

secara eksplisit, esensinya dapat ditemukan dalam prinsip kepatutan dan kewajaran 

(billijkheid) yang menjadi jiwa dari Pasal 1338 KUHPerdata.21 

​ Kesimpulannya, klaim force majeure preventif dalam konteks hukum Indonesia 

berada dalam zona abu-abu (grey area). Tindakan tersebut tidak secara otomatis sah sebagai 

dasar pembebasan tanggung jawab, tetapi juga tidak serta-merta melanggar hukum, sepanjang 

dilakukan dengan itikad baik dan disertai dengan bukti yang memadai mengenai kenyataan 

ancaman yang ada. 

 

3.3.2 Kualifikasi Yuridis Penutupan Selat Hormuz sebagai Force Majeure 

​ Untuk mengkualifikasikan penutupan Selat Hormuz sebagai force majeure, harus diuji 

apakah peristiwa tersebut memenuhi keempat unsur yang disyaratkan oleh doktrin hukum 

Indonesia. 

21 Hein Kötz, European Contract Law, terj. Tony Weir (Oxford: Oxford University Press, 2017), 261. 
20 Mariam Darus Badrulzaman, Kompilasi Hukum Perikatan, 33. 
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​ Pertama, unsur ketidakterdugaan. Konflik geopolitik di Timur Tengah secara historis 

merupakan faktor risiko yang sudah lama dikenal dalam industri energi global. Namun, 

penutupan Selat Hormuz secara penuh akibat konflik bersenjata merupakan skenario yang 

secara wajar belum dapat diprediksi secara pasti pada saat kontrak ditandatangani. Oleh 

karena itu, unsur ini dapat dinyatakan terpenuhi secara kondisional. 

​ Kedua, unsur di luar kendali para pihak. Penutupan Selat Hormuz yang disebabkan 

oleh tindakan militer suatu negara berdaulat jelas berada di luar kendali PT Chandra Asri 

Pacific Tbk maupun mitra kontraktualnya. Unsur ini terpenuhi. 

​ Ketiga, unsur tidak dapat dihindari. Ini adalah unsur yang paling krusial dan paling 

sulit dipenuhi dalam kasus ini. Apabila terdapat jalur pengiriman alternatif, misalnya melalui 

Tanjung Harapan atau Terusan Suez, meskipun dengan biaya yang lebih tinggi, maka 

penutupan Selat Hormuz belum tentu bersifat tidak dapat dihindari. Sebaliknya, jika 

jalur-jalur alternatif tersebut juga terganggu atau secara komersial tidak layak, maka unsur ini 

dapat terpenuhi.22 

​ Keempat, unsur menyebabkan ketidakmungkinan pelaksanaan prestasi. Dalam kasus 

PT Chandra Asri Pacific Tbk, penutupan Selat Hormuz berpotensi mengganggu pasokan 

bahan baku nafta dan LPG. Namun, apakah gangguan tersebut benar-benar mengakibatkan 

ketidakmungkinan (impossibility) atau hanya kesulitan (hardship) bergantung pada fakta 

konkret, yaitu apakah ada pasokan alternatif, berapa besar dampak finansialnya, dan apakah 

perusahaan masih dapat berproduksi dalam kapasitas terbatas. Apabila perusahaan masih 

dapat memenuhi sebagian prestasinya meski dengan biaya lebih tinggi, maka kondisi ini lebih 

tepat dikualifikasikan sebagai hardship, bukan force majeure.23 

​ Berdasarkan analisis keempat unsur di atas, dapat disimpulkan bahwa penutupan Selat 

Hormuz berpotensi memenuhi sebagian unsur force majeure, tetapi tidak secara otomatis dan 

tidak penuh. Klasifikasi finalnya sangat bergantung pada fakta empiris, terutama apakah 

pelaksanaan prestasi benar-benar menjadi tidak mungkin atau hanya menjadi lebih berat. 

Tanpa pembuktian faktual yang kuat, klaim tersebut cenderung lebih tepat diklasifikasikan 

sebagai hardship. 

 

23 UNIDROIT, Principles of International Commercial Contracts 2016, Article 7.1.7. 
22 Mariam Darus Badrulzaman, Kompilasi Hukum Perikatan, 33. 
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3.3.3 Kesesuaian Klaim dengan Prinsip Itikad Baik 

​ Penilaian terhadap kesesuaian tindakan PT Chandra Asri Pacific Tbk dengan prinsip 

itikad baik harus dilakukan secara menyeluruh, dengan mempertimbangkan: (a) motivasi di 

balik pengajuan klaim; (b) kecukupan bukti yang mendukung klaim; dan (c) apakah tindakan 

tersebut proporsional dengan ancaman yang ada. 

​ Apabila pemberitahuan force majeure dilakukan sebagai bentuk transparansi kepada 

mitra kontraktual memberi tahu lebih awal tentang kemungkinan keterlambatan atau 

kegagalan, maka tindakan tersebut sejalan dengan kewajiban duty of disclosure yang 

merupakan turunan dari prinsip itikad baik dalam hukum kontrak. Dalam hal ini, 

pemberitahuan preventif justru dapat dipandang sebagai ekspresi itikad baik.24 

​ Sebaliknya, apabila klaim tersebut dimanfaatkan sebagai manuver untuk menunda 

atau menghindari kewajiban kontraktual yang sebenarnya masih dapat dipenuhi, maka 

tindakan tersebut melanggar prinsip itikad baik. Mahkamah Agung telah berulang kali 

menegaskan bahwa penggunaan klausul kontrak secara oportunistik bertentangan dengan 

Pasal 1338 ayat (3) KUHPerdata dan dapat mengakibatkan gugatan wanprestasi tetap 

dikabulkan meskipun debitur mendalilkan force majeure.25 

​ Dengan demikian, penilaian atas itikad baik PT Chandra Asri Pacific Tbk tidak dapat 

dilakukan secara abstrak. Tindakan tersebut harus dievaluasi berdasarkan bukti konkret 

mengenai: apakah perusahaan benar-benar menghadapi ancaman yang serius terhadap rantai 

pasoknya, apakah perusahaan telah melakukan upaya mitigasi yang wajar, dan apakah 

pemberitahuan tersebut diberikan dalam jangka waktu yang wajar setelah ancaman tersebut 

diketahui.26 

 

3.4 Conclusion (Kesimpulan Analisis) 

​ Berdasarkan uraian analisis di atas, dapat ditarik beberapa kesimpulan hukum. 

Pertama, klaim force majeure preventif tidak secara eksplisit diakui dalam KUHPerdata 

Indonesia dan berada dalam zona abu-abu hukum. Klaim tersebut tidak secara otomatis sah 

sebagai dasar pembebasan tanggung jawab kontraktual. 

26 Suharnoko, Hukum Perjanjian, 70. 
25 Mahkamah Agung Republik Indonesia, Putusan No. 1616 K/Pdt/2019. 
24 Agus Yudha Hernoko, Hukum Perjanjian, 220. 
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​ Kedua, penutupan Selat Hormuz akibat konflik geopolitik berpotensi memenuhi 

beberapa unsur force majeure, namun tanpa pembuktian faktual yang menunjukkan 

ketidakmungkinan nyata dalam pelaksanaan prestasi, situasi tersebut lebih tepat 

dikualifikasikan sebagai hardship yang membuka ruang renegosiasi, bukan sebagai force 

majeure yang membebaskan debitur dari tanggung jawab sepenuhnya. 

Ketiga, kesesuaian tindakan PT Chandra Asri Pacific Tbk dengan prinsip itikad baik sangat 

bergantung pada motivasi dan bukti yang mendasari klaim tersebut. Apabila dilakukan secara 

transparan dan proporsional sebagai langkah mitigasi risiko yang jujur, tindakan tersebut 

dapat dipandang selaras dengan itikad baik. Namun apabila digunakan secara oportunistik, 

maka tindakan tersebut melanggar Pasal 1338 ayat (3) KUHPerdata. 
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BAB IV​

PENUTUP 

4.1 Kesimpulan 

​ Berdasarkan hasil analisis yuridis dalam makalah ini, dapat disimpulkan tiga hal 

pokok. Pertama, klaim force majeure preventif belum memiliki dasar hukum yang eksplisit 

dalam hukum kontrak Indonesia, dan secara doktrinal sulit untuk dapat serta-merta 

membebaskan debitur dari tanggung jawab kontraktual tanpa adanya pembuktian 

ketidakmungkinan pelaksanaan prestasi yang nyata dan aktual. 

​ Kedua, penutupan Selat Hormuz sebagai akibat konflik geopolitik dapat dikategorikan 

sebagai peristiwa di luar kendali para pihak dan tidak terduga. Namun, kualifikasinya sebagai 

force majeure dalam hukum Indonesia memerlukan pembuktian lebih lanjut bahwa 

pelaksanaan prestasi benar-benar menjadi tidak mungkin—bukan sekadar lebih berat atau 

lebih mahal. Tanpa pembuktian tersebut, kondisi ini cenderung masuk dalam kategori 

hardship yang menghendaki adaptasi atau renegosiasi kontrak, bukan pembebasan penuh dari 

tanggung jawab. 

​ Ketiga, itikad baik merupakan batu uji utama dalam menilai keabsahan tindakan PT 

Chandra Asri Pacific Tbk. Pemberitahuan force majeure preventif yang dilandasi transparansi 

dan upaya mitigasi risiko yang genuine dapat dipandang sebagai ekspresi itikad baik. 

Sebaliknya, penggunaan klaim tersebut secara oportunistik untuk menghindari kewajiban 

kontraktual merupakan pelanggaran Pasal 1338 ayat (3) KUHPerdata yang dapat 

membatalkan hak atas pembelaan force majeure itu sendiri. 

 

4.2 Saran 

​ Berdasarkan kesimpulan di atas, terdapat beberapa saran yang dapat dikemukakan. 

Bagi pelaku usaha, disarankan untuk mencantumkan klausul force majeure dalam kontrak 

secara komprehensif, termasuk mendefinisikan dengan jelas peristiwa-peristiwa apa saja yang 

termasuk dalam kategori keadaan memaksa, prosedur pemberitahuan, serta konsekuensi 

hukumnya. Klausul demikian akan memberikan kepastian hukum yang lebih bagi para pihak. 

​ Bagi pembentuk undang-undang, sudah saatnya Indonesia mempertimbangkan 

pengaturan yang lebih eksplisit mengenai force majeure dan hardship dalam pembaruan 
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hukum perdata nasional, mengingat dinamika bisnis global yang semakin kompleks dan 

rentan terhadap gangguan geopolitik maupun bencana yang bersifat sistemik. 

​ Bagi praktisi hukum dan pengadilan, disarankan untuk mengembangkan standar 

pembuktian yang lebih terstruktur dalam menangani klaim force majeure, dengan 

mempertimbangkan tidak hanya aspek formal-tekstual, tetapi juga konteks ekonomi dan 

geopolitik yang melingkupi sengketa kontraktual yang dihadapi. 
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BAB I

PENDAHULUAN

1.1 Latar Belakang

Tata kelola perusahaan yang baik atau Good Corporate Governance (GCG) menjadi salah satu 

syarat utama terciptanya iklim investasi yang sehat di pasar modal. GCG merupakan sistem yang 

mengarahkan  dan  mengendalikan  perusahaan  agar  dapat  menciptakan  nilai  tambah  bagi  semua 

pemangku kepentingan.1 Di Indonesia, setelah krisis ekonomi 1997–1998, penerapan GCG menjadi 

prioritas regulasi untuk memulihkan kepercayaan investor terhadap pasar modal nasional.2

Kerangka hukum penerapan GCG bagi perusahaan publik di Indonesia diatur antara lain melalui 

Undang-Undang No. 40 Tahun 2007 tentang Perseroan Terbatas, Undang-Undang No. 8 Tahun 1995 

tentang Pasar Modal, serta berbagai Peraturan dan Surat Edaran Otoritas Jasa Keuangan (OJK).

PT Chandra Asri Pacific Tbk (kode saham: TPIA), yang tercatat di Bursa Efek Indonesia, dipilih 

sebagai objek kajian karena merupakan salah satu perusahaan petrokimia dan energi terintegrasi 

terbesar di Indonesia yang sedang menjalani transformasi bisnis berskala besar. Berdasarkan Laporan 

Tahunan 2025,  Perseroan bertransformasi  menjadi  penyedia solusi  di  bidang energi,  kimia,  dan 

infrastruktur di kawasan Asia Tenggara.3

1.2 Rumusan Masalah

Berdasarkan uraian latar belakang di atas, rumusan masalah dalam makalah ini adalah:

1. Bagaimanakah  struktur  tata  kelola  perusahaan  PT  Chandra  Asri  Pacific  Tbk 

sebagaimana tercermin dalam Laporan Tahunan 2025?

1 Adrian Sutedi, Good Corporate Governance (Jakarta: Sinar Grafika, 2011), 1–3.
2 Komite Nasional Kebijakan Governansi (KNKG),  Pedoman Umum Governansi Korporat Indonesia 2021 (Jakarta: 
KNKG, 2021), 3.
3 PT Chandra Asri Pacific Tbk, Laporan Tahunan 2025 (Jakarta: PT Chandra Asri Pacific Tbk, 2025), 3.
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BAB I 

PENDAHULUAN 

 

​ 1.1 Latar Belakang 

​ Indonesia resmi mengesahkan Kitab Undang-Undang Hukum Pidana 

(KUHP) pada tahun 2023 dengan diterbitkannya Undang-Undang Nomor 1 Tahun 

2023 yang dapat disebut sebagai KUHP Nasional. KUHP Nasional disusun 

dengan tujuan menggantikan Undang-Undang Nomor 1 Tahun 1946 atau KUHP 

yang merupakan warisan kolonial Belanda. Selain karena KUHP bukan 

merupakan rancangan asli dari Indonesia, sejumlah pasal dalam KUHP sudah 

tidak relevan lagi saat ini, baik dari penjatuhan hukuman dan juga sudah banyak 

jenis-jenis tindak pidana baru yang tidak diatur dalam KUHP, sehingga harus 

dibentuk KUHP yang baru yang lebih sesuai dengan kebutuhan masyarakat dan 

negara saat ini. Namun masih banyak kekurangan dan kontroversi dari KUHP 

Nasional, salah satunya berkaitan dengan kriminalisasi terhadap perzinahan dan 

kohabitasi yang diatur dalam Pasal 411 dan 412. Dalam pasal ini diatur ancaman 

pidana bagi individu yang melakukan hubungan seksual tanpa adanya ikatan 

perkawinan, berdasarkan aduan dari keluarga. Alasan kedua pasal ini menjadi 

kontroversi atau dianggap bermasalah karena terdapat unsur norma moralitas 

dalam hukum pidana, karena seharusnya hukum pidana lebih berfokus untuk 

melindungi kepentingan hukum yang substansial dan tidak terlalu mengintervensi 

hubungan antar pribadi masyarakat. 



​ Selain dianggap bermasalah karena memasukkan norma moralitas di 

dalamnya, pasal ini juga menimbulkan beberapa perdebatan dari berbagai 

kelompok. Ada kelompok yang menganggap bahwa aturan ini tidak bermasalah  

karena menganggap bahwa aturan ini dapat memberikan perlindungan moral dan 

agama yang kehidupan bermasyarakat di Indonesia. Namun bagi kelompok lain, 

pasal ini bermasalah karena dianggap bertentangan dengan hukum berbasis agama 

dan dianggap melanggar hak atas privasi dan kebebasan berkehidupan pribadi 

masyarakat. Kriminalisasi terhadap relasi konsensual individu dewasa dianggap 

sebagai overcriminalization dan dianggap tidak sesuai dengan negara demokratis 

yang menjunjung tinggi kebebasan sipil.  

Tulisan ini disusun dengan tujuan untuk mengkaji ketentuan Pasal 411 dan 

412 KUHP Nasional berdasarkan asas-asas hukum pidana dan prinsip hak asasi 

manusia. Lebih jauh, tulisan ini juga bertujuan untuk memberikan evaluasi 

terhadap relevansi Pasal 411 dan 412 KUHP Nasional dengan negara Indonesia 

yang merupakan negara demokratis. 

 

​ 1.2 Rumusan Masalah 

​ Adapun rumusan masalah yang akan dikaji adalah sebagai berikut : 

1.​ Sejauh mana relevansi antara kriminalisasi perzinahan dan 

kohabitasi dalam KUHP Nasional dengan prinsip hukum pidana 

modern? 

2.​ Bagaimana risiko penyalahgunaan Pasal 411 dan 412 KUHP 

Nasional dalam praktik penegakkan hukum? 

 

  



BAB II 

ANALISIS 

 

2.1 Pengaturan Perzinahan dan Kohabitasi dalam KUHP Nasional 

KUHP Nasional telah disahkan melalui Undang-Undang Nomor 1 Tahun 

2023 dengan sejumlah perubahan aturan penting dalam hukum pidana. Dari 

banyaknya perubahan yang ada, salah satu yang menarik untuk dikaji adalah 

aturan hukum mengenai tindak pidana yang berkaitan dengan perzinahan dan 

kohabitasi pada Pasal 411 dan 412. Pasal 411 KUHP Nasional menyatakan 

“Setiap orang yang melakukan persetubuhan dengan orang yang bukan suami 

atau istrinya dipidana karena perzinahan dengan pidana penjara paling lama 1 

(satu) tahun atau pidana denda paling banyak kategori II”.1 Aturan Pasal 411 

merupakan reposisi dari pasal 284 KUHP. Yang menjadi perbedaan antara aturan 

ini dengan KUHP adalah dalam Pasal 411 KUHP Nasional lebih luas diatur 

subjek hukum nya. Dalam pasal 284 KUHP perzinahan hanya berlaku bagi suami 

atau istri yang sudah terikat dalam perkawinan yang sah melakukan hubungan 

seksual dengan individu lain baik individu tersebut sudah terikat perkawinan yang 

sah dengan orang lain atau dengan individu yang tidak terikat perkawinan dengan 

siapapun, maka konteks pelanggarannya adalah perselingkuhan dengan 

melakukan hubungan seksual dengan orang lain, sedangkan dalam Pasal 411 

KUHP Nasional perzinahan berlaku untuk siapa saja yang melakukan hubungan 

seksual namun tidak ada ikatan perkawinan yang sah diantara keduanya.  

Namun penerapan pasal ini hanya berlaku apabila ada aduan dari 

pihak-pihak yang berhak. Oleh karena itu walaupun tindakannya telah memenuhi 

unsur delik, penuntutan tidak dapat dilakukan tanpa adanya pengaduan dari pihak 

yang dirugikan secara langsung.  

Pasal 412 KUHP Nasional mengatur tentang kohabitasi. Kohabitasi 

didefinisikan sebagai dua orang yang memiliki hubungan selayaknya suami istri 

namun tidak memiliki hubungan perkawinan yang sah menurut hukum.2 Pasal ini 

berbunyi “Setiap orang yang melakukan hidup bersama sebagai suami istri di 

2 M. Agus Yozami. Kemenkumham: KUHP Baru Atur Tegas Kohabitasi-Perzinahan. 
hukumonline.com. 

1 Undang-Undang Nomor 1 Tahun 2023, Pasal 411  



luar perkawinan dipidana dengan pidana penjara paling lama 6 (enam) Bulan 

atau pidana denda paling banyak kategori II”3 atau yang berarti denda paling 

banyak Rp10.000.000,00 (sepuluh juta rupiah). Dalam pasal ini kohabitasi 

dianggap sebagai tindak pidana karena berkaitan dengan perlindungan moralitas 

keluarga, akan tetapi pemberlakuan pasal ini serupa dengan Pasal 411 yaitu 

bergantung pada prinsip delik aduan, dengan pengertian lain pasal ini dapat 

digunakan apabila ada pihak yang berhak untuk melakukan aduan dan pihak 

tersebut melakukan aduan. 

 

2.2 Permasalahan Formulasi Norma Dalam Pasal 411 dan 412 KUHP 

Nasional 

Berdasarkan keterangan Pasal 411 dan 412 yang tertulis dalam KUHP 

Nasional, banyak permasalahan yang dapat terjadi, permasalahan pertama yang 

dapat terjadi adalah dalam pasal ini bergantung pada delik aduan yang pihak nya 

terbatas yaitu suami, istri, orang tua, dan anak. Ini menjadi permasalahan karena 

pasal ini berlaku atas dasar personal dan kerugiannya bersifat objektif terhadap 

kepentingan hukum umum. Sedangkan dalam sistem peradilan pidana terdapat 

asas oportunitas atau asas kepentingan umum yang dimana suatu perkara pidana 

dapat dikesampingkan atau tidak dilakukan penuntutan selama hal tersebut tidak 

sesuai atau tidak termasuk dalam kejahatan yang mengganggu kepentingan 

umum. Karena Pasal 411 dan 412 KUHP Nasional ini merupakan tindak pidana 

yang bersifat personal karena norma yang dilanggar adalah moralitas dan 

bergantung pada prinsip delik aduan absolut maka tidak sesuai dengan kriteria 

hukum pidana yang mengatur kejahatan yang berkaitan dengan kepentingan 

umum. Sejatinya esensi dari hukum pidana adalah sebagai ultimum remedium, 

sedangkan berdasarkan pendapat penulis, tingkat kejahatan ini masih bisa 

diselesaikan dengan upaya lain seperti secara kekeluargaan dan sanksi perdata. 

Selain itu tidak kejahatan ini pun tidak berada tingkatan kejahatan sangat berat 

yang dapat memposisikan hukum pidana sebagai primum remedium. Hal ini pun 

dampak berdampak pada efisiensi pekerjaan aparat penegak hukum karena 

kejahatan ini tidak menyangkut kepentingan publik dan seharusnya aparat 

3 Undang-Undang Nomor 1 Tahun 2023, Pasal 412 



penegak hukum dapat berfokus pada kejahatan yang lebih serius dan memang 

mengganggu kepentingan umum secara luas. 

Permasalahan kedua pada Pasal 411 dan pasal 412 KUHP Nasional adalah 

tidak diterangkan secara jelas situasi atau kondisi seperti apa yang dapat tergolong 

dalam pelanggaran sebagaimana yang diatur dalam Pasal 411 dan 412 atau 

pengecualian kondisi. Sehingga pasal tersebut bersifat multitafsir atau masih 

kabur. Batasan kondisi kohabitasi dan hubungan seksual pun tidak diatur secara 

rinci. Karena tindak pidana ini berkaitan dengan perkawinan, perkawinan itu 

sendiri memiliki sejumlah pengertian dan terdapat pengertian yang berbeda karena 

terdapat perkawinan menurut Kitab Undang-Undang Hukum Perdata (KUHPer), 

Undang-Undang Nomor 1 Tahun 1974 tentang Perkawinan, dan Instruksi Presiden 

Nomor 1 Tahun 1991 tentang Kompilasi Hukum Islam (KHI). Dalam 

Undang-Undang tentang Perkawinan suatu perkawinan dianggap sah apabila 

dilakukan menurut kepercayaan masing-masing akan tetapi baru akan diakui 

secara sah di mata hukum dan negara apabila perkawinan tersebut dicatat,4 

sedangkan menurut KHI perkawinan sudah dianggap sebagai perkawinan yang 

sah apabila dilakukan menurut aturan agama islam meskipun tidak dilakukan 

pencatatan secara hukum atau oleh negara.5 Perkawinan menurut KHI dapat 

disebut sebagai nikah siri dan nikah siri bukan produk sah milik negara.6  

Sedangkan dalam Pasal 411 dinyatakan setiap orang yang melakukan 

persetubuhan dengan orang yang bukan suami atau istrinya dapat dipidana, hal ini 

menjadi tanda tanya apakah suami istri yang terikat dalam pernikahan siri 

termasuk dalam kategori orang yang dapat dipidana atau tidak, dan pada pasal 412 

dinyatakan setiap orang yang hidup bersama sebagai suami istri dapat dipidana, 

maka dapat terjadi perdebatan apakah pasangan suami istri yang melakukan nikah 

siri dapat dipidana berdasarkan pasal 412 atau tidak, karena bagaimanapun nikah 

siri dianggap sebagai perkawinan yang sah menurut agama dan hal itu diatur 

dalam KHI. Maka dapat dikatakan Pasal 411 dan 412 belum sepenuhnya 

memenuhi asas legalitas.  

6 Mudzakir, pengamat hukum pidana, dalam wawancara dengan detikcom, 24 Maret 2013. 
5 Instruksi Presiden Nomor 1 Tahun 1991 tentang Kompilasi Hukum Islam, pasal 2. 
4 Undang-Undang Nomor 1 Tahun 1974 tentang Perkawinan, pasal 2. 



Masih berkaitan dengan tidak dijelaskan secara detail dan spesifik konteks 

tindak pidana yang diatur dalam Pasal 411 dan 412 KUHP Nasional, 

permasalahan ketiga yang dapat terjadi dari pasal-pasal ini adalah statusnya 

sebagai tindak pidana yang dapat dilakukan penuntutan setelah ada delik aduan 

absolut, yang artinya pasal ini sangat bergantung dengan relasi dan motif pelapor 

dengan pelaku. Pasal ini dapat disalahgunakan oleh oknum tertentu untuk balas 

dendam dan dapat meningkatkan resiko vigilante justice. Contohnya apabila ada 

seorang laki-laki dan seorang perempuan yang menyewa satu rumah dengan dua 

kamar namun mereka tidak terikat perkawinan, apabila pelapor memiliki motif 

personal maka pasal 412 dapat menjadi boomerang dan memberikan kerugian 

bagi kedua orang tersebut. 

 

 



BAB III 

PENUTUP 

 

3.1 Kesimpulan 

Berdasarkan penjabaran Pasal 411 dan 412 KUHP Nasional, dapat 

disimpulkan bahwa regulasi perzinahan dan kohabitasi adalah bentuk dari 

perluasan norma hukum pidana yang tujuannya memberikan perlindungan yang 

lebih dalam dari kejahatan moralitas dalam perkawinan. Namun pasal ini bersifat 

delik aduan absolut yang artinya pasal ini dapat ditegakkan aturan hukumnya 

apabila terdapat aduan dari pihak yang memiliki hak yang diatur dalam 

undang-undang, sehingga proses hukum tidak dapat langsung dilakukan tanpa 

adanya laporan dari pihak yang secara langsung dirugikan. 

Namun, dari sisi perumusan norma, kedua pasal tersebut masih 

menyisakan sejumlah permasalahan mendasar, baik dari aspek kepastian hukum 

maupun potensi penyalahgunaan. Tidak adanya batasan atau definisi yang jelas 

mengenai bentuk hubungan dan kondisi yang dapat dikategorikan sebagai 

perzinahan atau kohabitasi menimbulkan kekaburan norma yang berpotensi 

menimbulkan multitafsir. Selain itu, ketidakharmonisan antara definisi sahnya 

perkawinan dalam berbagai sistem hukum di Indonesia, seperti UU Perkawinan, 

KUHPer, dan KHI, memperkuat risiko ketidakpastian dalam penerapan 

pasal-pasal ini. Lebih lanjut, pelaporan yang bersifat personal membuka celah 

terjadinya kriminalisasi berdasarkan motif balas dendam atau tekanan sosial, yang 

pada akhirnya dapat mengganggu prinsip keadilan dan efisiensi dalam sistem 

peradilan pidana. Oleh karena itu, formulasi Pasal 411 dan 412 perlu dikaji ulang 

secara lebih mendalam agar tidak menimbulkan benturan antara nilai moralitas, 

hak privasi, dan asas legalitas dalam hukum pidana. 

 

3.2 Rekomendasi 

Berdasarkan uraian dan permasalahan yang telah dianalisis, penulis 

menyarankan agar ketentuan dalam Pasal 411 dan 412 KUHP Nasional perlu 

dilakukan judicial review ke Mahkamah Konstitusi. Hal ini karena adanya potensi 



pelanggaran terhadap asas legalitas dan ketidakpastian hukum akibat dari rumusan 

aturan Pasal 411 dan 412 yang masih kabur dan multitafsir. 

Selanjutnya pemerintah dan pembentuk undang-undang perlu memperjelas 

secara normatif batasan hukum mengenai kohabitasi seperti siapa yang dimaksud 

dengan hidup bersama sebagai suami istri yang disesuaikan dengan konteks 

pernikahan siri, hal ini penting agar tidak terjadi penegakan hukum yang bersifat 

diskriminatif dan salah sasaran, selain itu untuk mencegah kriminalisasi sepihak 

atau penyalahgunaan pasal oleh pihak-pihak yang memiliki kepentingan pribadi. 

Terakhir, penulis berpendapat bahwa permasalahan moralitas seperti 

perzinahan dan kohabitasi perlu dipertimbangkan kembali apakah perlu untuk 

ditempatkan dalam hukum pidana. Pada dasarnya hukum pidana berlaku sebagai 

ultimum remedium dan sebagai alat utama untuk menyelesaikan kejahatan yang 

menyebabkan kerugian secara luas terhadap kepentingan umum, bukan 

permasalahan yang bersifat privat dan etis. Menempatkan hukum pidana sebagai 

primum remedium dalam tindak pidana ini dapat mencederai asas proporsionalitas 

dari hukum pidana. Penyelesaian secara kekeluargaan, konseling, atau secara 

keperdataan seharusnya bisa lebih dikedepankan dalam penyelesaian 

permasalahan perzinahan dan kohabitasi, mengingat tindak pidana ini berkaitan 

dengan perkawinan dan bersifat individu dengan individu. 
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ALSA Local Chapter Universitas Sriwijaya 

 

I.​ Latar Belakang 

Kemajuan pada teknologi informasi dan komunikasi telah mengakselerasi 

transformasi fundamental dalam tatanan ekonomi global dan nasional. Indonesia 

sendiri merupakan negara dengan pasar e-commerce terbesar di Asia Tenggara 

menurut Momentum Works dengan kontribusi sebesar 46,9% terhadap Gross 

Merchandise Value (GMV) di Asia Tenggara dengan nilai transaksi mencapai US$ 

53,8 miliar pada tahun 2024.1 Fenomena ini dipengaruhi oleh adanya perubahan 

pola konsumsi masyarakat pasca-pandemi yang semula melakukan transaksi yang 

hanya dapat dilakukan secara langsung menjadi transaksi secara daring 

memanfaatkan teknologi yang dapat dilakukan kapan saja dan dimana saja tanpa 

harus terbatas oleh waktu dan batas geografis.  

Meskipun membawa manfaat efisiensi dan akses pasar yang lebih luas, 

adanya transformasi ini juga dapat menimbulkan paradigma baru dalam sengketa 

konsumen. Sengketa yang terjadi pada e-commerce memiliki karakteristik yang 

berbeda jika dibandingkan dengan sengketa konvensional. Sengketa e-commerce 

cenderung memiliki nilai klaim yang relatif kecil (small claims), seperti masalah 

barang tidak sesuai deskripsi, keterlambatan pengiriman, atau kegagalan 

pengembalian dana. Melihat pesat pertumbuhan e-commerce di Indonesia juga 

berbanding lurus dengan peningkatan volume sengketa yang bersifat kecil ini. Hal 

ini dapat menjadi masalah bagi penyelesaian sengketa secara konvensional yang 

tidak dapat mengakomodir situasi ini karena sengketa yang terjadi seringkali 

bersifat lintas yurisdiksi, artinya konsumen dan pelaku usaha berada pada wilayah 

geografis yang berbeda.  

Penerapan Online Dispute Resolution (ODR) dapat menjadi solusi dalam 

menyelesaikan permasalahan ini. Online Dispute Resolution (ODR) merupakan 

1Intan Rakhmayanti Dewi. Tokopedia-TikTok Kalah Jauh Lawan Penguasa Ecommerce RI. (CNBC 
Indonesia, 2024) 
https://www.cnbcindonesia.com/tech/20240719115730-37-556038/tokopedia-tiktok-kalah-jauh-la
wan-penguasa-ecommerce-ri. diakses pada 17 Juli 2025 



cabang penyelesaian sengketa yang memanfaatkan fasilitas teknologi untuk 

melakukan negosiasi, mediasi atau arbitrase ataupun kombinasi diantara ketiganya 

dengan tujuan memberikan penyelesaian terhadap sengketa antara para pihak.2 

Meskipun banyak aplikasi e-commerce di Indonesia yang telah menyediakan 

mekanisme penyelesaian sengketa internal, Indonesia sendiri belum memiliki 

payung hukum yang mengatur secara jelas terkait dengan penerapan Online 

Dispute Resolution (ODR) sebagai landasan hukum dalam memberikan 

perlindungan kepada konsumen karena Undang-Undang Nomor 8 Tahun 1999 

tentang Perlindungan Konsumen (UUPK) dirumuskan jauh sebelum masifnya 

penggunaan e-commerce ini. Ketiadaan payung hukum yang mengatur jelas hal 

ini menimbulkan ketidakpastian hukum secara signifikan yang merugikan 

konsumen dan pelaku usaha.   

 

II.​ Rumusan Masalah 

1.​ Bagaimana perkembangan Online Dispute Resolution (ODR) di Indonesia? 

2.​ Bagaimana implikasi dari kekosongan hukum dalam Undang-Undang Nomor 

8 Tahun 1999 tentang Perlindungan Konsumen (UUPK) pada mekanisme 

penyelesaian sengketa konsumen di era digital? 

3.​ Apa yang dapat dilakukan agar penerapan Online Dispute Resolution (ODR) 

di Indonesia dilakukan secara efektif? 

 

III.​ Analisis 

1.1.​ Penerapan Online Dispute Resolution (ODR) di Indonesia 

Menilik dari pendapat Pablo Cortés, Online Dispute Resolution 

(ODR) dalam konteks perdagangan memiliki arti bahwa ODR mengacu 

pada penggunaan ICT (Information and Communication Technology) atau 

teknologi informasi dan komunikasi serta metode penyelesaian sengketa 

alternatif yang digunakan oleh para pelaku usaha dan konsumen (B2C) 

untuk menyelesaikan sengketa yang muncul akibat transaksi ekonomi 

antara para pihak, khususnya dalam e-commerce.3 Hal ini selaras dengan 

3 Tumbel, Trivena. Senewe, Emma. Setiabudhi, Donna. ‘Perlindungan Konsumen Jual Beli Online 
Dalam Era Digital 4.0’ Lex Et Societatis Vol. VIII No.3 (2020) 

2 Gagah Satria Utama. “Online Dispute Resolution : A Revolution In Modern law Practice” 
Business Law Review Vol. III (2017) 



pendapat Ethan Katsh dan Janet Rifkin yakni ODR merupakan sinergisme 

antara Alternative Disputes Resolution (ADR) dan ICT sebagai metode 

atau langkah untuk menyelesaikan sengketa yang timbul dalam proses 

online yang mana penyelesaian secara tradisional sangat tidak efektif dan 

tidak memungkinkan.4 ODR sendiri memiliki 4 (empat) tipe, yakni Online 

Settlement, Online Arbitration, Online Resolution of Customer 

Complaints, Online Mediation.5 

ODR memiliki keuntungan yang dirasakan oleh konsumen dan pelaku 

usaha, yakni Biaya rendah, kecepatan lebih tinggi, lebih banyak 

fleksibilitas dalam hasil, mengurangi risiko bermusuhan, lebih bersifat 

informal, lebih mengedepankan pemberian solusi, bukan orientasi untuk 

saling menyalahkan, bersifat pribadi, lebih sedikit permasalahan yurisdiksi 

yang muncul.6 

Penerapan ODR ini diakui di Indonesia melalui beberapa Peraturan 

Perundang-undangan, seperti : 

1.​ Undang-Undang Nomor 30 Tahun 1999 Tentang Arbitrase dan 

Alternatif Penyelesaian Sengketa pada Pasal 4 ayat (3) yang berbunyi 

:7 “Dalam hal disepakati penyelesaian sengketa melalui arbitrase 

terjadi dalam bentuk pertukaran surat, maka pengiriman teleks, 

telegram, faksimili, e-mail atau dalam bentuk sarana komunikasi 

lainnya, wajib disertai dengan suatu catatan penerimaan oleh para 

pihak”. 

2.​ Undang-Undang Nomor 11 Tahun 2008 Tentang Informasi dan 

Transaksi Elektronik pada Pasal 18 ayat (4) yang berbunyi:8 “Para 

pihak memiliki kewenangan untuk menetapkan forum pengadilan, 

arbitrase, atau lembaga penyelesaian sengketa alternatif lainnya yang 

8 Undang-Undang Nomor 11 Tahun 2008 Tentang Informasi dan Transaksi Elektronik 

7 Undang-Undang Nomor 30 Tahun 1999 Tentang Arbitrase dan Alternatif Penyelesaian Sengketa 

6 Katsh. E Rifkin. Online Disputes Resolution: Resolving Conflicts in Cyberspace. San 
Fransisco:Jossey Bass, 2001. hlm 25 

5 Felikas Petrauskas, Egle Kbartiene. Online Dispute Resolution in Consumer Disputes. 
Jurisprudencia. Mykolas Romeris Universitty. 2011 

4 Katsh. E Rifkin. Online Disputes Resolution: Resolving Conflicts in Cyberspace. San 
Fransisco:Jossey Bass, 2001. hlm 9 



berwenang menangani sengketa yang mungkin timbul dari Transaksi 

Elektronik internasional yang dibuatnya” 

3.​ Peraturan Pemerintah Nomor 80 Tahun 2019 Tentang Perdagangan 

Melalui Sistem Elektronik pada Pasal 72 ayat (2) yang berbunyi:9 

“Penyelesaian sengketa PMSE sebagaimana dimaksud ayat (1) dapat 

diselenggarakan secara elektronik (online dispute resolution) sesuai 

dengan ketentuan peraturan perundang-undangan” 

Meskipun diakui sebagai salah satu mekanisme penyelesaian sengketa, 

Peraturan Perundang-undangan tersebut hanya mengakui secara normatif 

saja. Tidak ada kerangka kerja yang operasional dan detail, pengaturan 

mengenai standar-standar yang harus dipenuhi, dan bagaimana kekuatan 

hukum dari ODR. Sehingga menimbulkan kebingungan hukum bagi 

konsumen dan pelaku usaha karena regulasi yang hanya menjelaskan 

gambaran umum saja tanpa aturan teknis dari ODR itu sendiri dan 

berimplikasi pada terjadinya ketidakpastian hukum.  

 

1.2. Implikasi Kekosongan Hukum dalam Penyelesaian Sengketa Konsumen ​

       di Era Digital 

Melalui bunyi Pasal 45 ayat (2) Undang-Undang Nomor 8 Tahun 1999 

Tentang Perlindungan Konsumen :10 “Penyelesaian sengketa konsumen 

dapat ditempuh melalui pengadilan atau di luar pengadilan berdasarkan 

pilihan sukarela para pihak yang bersengketa” Dijelaskan bahwasanya 

baik konsumen maupun pelaku usaha memiliki kebebasan untuk memilih 

untuk melakukan penyelesaian sengketa secara litigasi melalui lembaga 

peradilan atau non-litigasi melalui Badan Penyelesaian Sengketa 

Konsumen melalui bunyi Pasal 49 ayat (1) UUPK :11 “Pemerintah 

membentuk badan penyelesaian sengketa konsumen di Daerah Tingkat II 

untuk penyelesaian sengketa konsumen di luar pengadilan” 

Dalam penyelesaian sengketa, BPSK memiliki tugas dan wewenang 

melaksanakan penanganan dan penyelesaian sengketa konsumen melalui 

11 Undang-Undang Nomor 8 Tahun 1999 Tentang Perlindungan Konsumen 

10 Undang-Undang Nomor 8 Tahun 1999 Tentang Perlindungan Konsumen 

9 Peraturan Pemerintah Nomor 80 Tahun 2019 Tentang Perdagangan Melalui Sistem Elektronik 



mediasi atau arbitrase atau konsiliasi. BPSK merupakan solusi bagi 

konsumen atau pelaku usaha karena mekanismenya yang lebih cepat, 

terjangkau, dan sederhana jika dibandingkan melalui lembaga peradilan. 

Namun, BPSK terpaku pada sengketa konsumen secara fisik dan skala 

yang besar menjadikannya tidak relevan di era digital saat ini. Hal ini 

semakin diperjelas dengan tidak adanya pengaturan tentang tugas dan 

wewenang BPSK dalam menyelesaikan sengketa konsumen secara daring.  

Tidak adanya perluasan tugas dan wewenang dari BPSK sesuai 

dengan kemajuan teknologi informasi dan komunikasi pada UUPK ini 

menimbulkan kebingungan bagi konsumen maupun pelaku usaha dalam 

menyelesaikan sengketa konsumen e-commerce yang mayoritas 

merupakan sengketa dengan skala yang kecil. Dan menjadikan UUPK 

sudah semakin tidak relevan dengan kondisi masyarakat Indonesia saat ini. 

 

1.3. Strategi Penerapan Online Dispute Resolution Secara Efektif di Indonesia 

Penerapan mekanisme ODR dapat berjalan secara efektif apabila 

memiliki landasan hukum yang kuat. Mengingat mekanisme dari ODR 

pada penyelesaian sengketa konsumen belum pernah dijelaskan secara 

rinci melalui Undang-Undang, penting untuk memuat bab baru pada 

UUPK yang secara khusus mengatur penyelesaian sengketa konsumen 

secara daring melalui ODR. 

Dalam hal ini memberikan pendefinisian secara konkrit mengenai 

mekanisme ODR dan penjabaran dari jenis-jenis ODR dan memberikan 

batasan terhadap definisi-definisi agar menghindari multitafsir pada 

penerapan di masyarakat. Kemudian perlu adanya penambahan maupun 

perluasan tugas dan wewenang pada seluruh elemen yang terlibat dalam 

penyelesaian sengketa konsumen melalui ODR. Serta pengakomodiran 

prinsip-prinsip fundamental ODR, antara lain aksesibilitas (mudah dan 

terjangkau), keadilan prosedural (procedural fairness), transparansi, 

efisiensi, netralitas, akuntabilitas, dan keamanan data. 

Kemudian membentuk sebuah lembaga yang memiliki fungsi untuk 

melakukan akreditasi dan mengawasi secara berkelanjutan kepada para 



penyelenggara ODR (termasuk pada pengembang aplikasi e-commerce di 

Indonesia).  

Dengan dilakukannya revisi ini akan memindahkan ODR dari zona 

abu-abu hukum ke dalam kerangka hukum formal yang kokoh, 

memberikan kepastian bagi konsumen dan pelaku usaha, serta 

menempatkan Indonesia sejajar dengan negara-negara lain yang telah 

memiliki ekosistem keadilan digital yang matang. 

 

IV.​ Kesimpulan 

Dengan ini dapat disimpulkan bahwa perkembangan e-commerce di Indonesia 

telah melahirkan jenis sengketa baru yang masif, bernilai kecil, dan lintas 

yurisdiksi, yang sudah tidak dapat diakomodir melalui Undang-Undang Nomor 8 

Tahun 1999 Tentang Perlindungan Konsumen (UUPK) mengingat peraturan 

tersebut merupakan produk legislasi era pra-digital yang sudah tidak relevan lagi 

dengan kondisi masyarakat Indonesia. Kebutuhan akan mekanisme penyelesaian 

sengketa konsumen yang efisien menjadi penting untuk dicapai. Online Dispute 

Resolution (ODR) hadir sebagai solusi fundamental yang dapat diwujudkan 

melalui revisi UUPK dengan menyisipkan bab baru yang secara khusus dan 

komprehensif mengatur ODR. Muatan amandemen ini harus mencakup definisi 

dan prinsip yang jelas, mekanisme akreditasi dan pengawasan bagi penyelenggara 

ODR. Demi mewujudkan penerapan ODR sebagai alternatif penyelesaian 

sengketa konsumen mengharuskan untuk melakukan pendekatan kolaboratif para 

pemangku kepentingan. Lembaga legislatif, eksekutif (Kementerian Perdagangan, 

Kementerian Kominfo), yudikatif (Mahkamah Agung), industri e-commerce, dan 

organisasi masyarakat sipil harus bekerja bersama untuk merancang dan 

mengimplementasikan sebuah kerangka ODR yang tidak hanya canggih secara 

teknologi, tetapi yang lebih penting, berakar kuat pada prinsip-prinsip keadilan, 

transparansi, akuntabilitas, dan perlindungan bagi pihak yang lebih lemah. Hanya 

dengan cara inilah Indonesia dapat membangun ekosistem keadilan digital yang 

inklusif, terpercaya, dan mampu menopang masa depan ekonomi digitalnya. 
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The Thin Line Between Business Risk and Criminal Deception: A Legal Assessment of the 

Timothy Ronald Case 

Kayzira Azaya Siregar1, Putu Deepta Chintanaku 2 

Abstract 

The growing world in digital investment platforms and social media driven financial communities in 

Indonesia have created a concern regarding the legitimate commercial risk and a structured criminal 

deception. This paper examines the ongoing case of the cryptocurrency influencer Timothy Ronald and his 

platform, Akademi Crypto as a tool in analyzing the difference that separates civil breach from criminal 

fraud under Indonesia law. This paper addresses two central questions, first being where the juridical 

boundary between business risk and criminal fraud lies under Indonesia criminal law. Second being, what 

specific legal factors cause the qualification of an act to shift from a civil into the criminal law domain. By 

examining the structural deception thresholds under Article 492 of the New Criminal Code (KUHP Baru 

Tahun 2023) alongside Article 28 of the Electronic Information and Transactions (ITE) Law, this paper 

highlights the pivotal role of mens rea in shifting legal jurisdiction. Ultimately, this paper concludes that 

when an investment vehicle utilizes engineered digital facades, systematic power imbalances via social 

media flexing, and large-scale public fund extraction, the protective shield of private autonomy falls, 

transforming what was initially deemed a business risk into a public criminal offense.  

 

Keywords: Business Risk, Civil Breach, Criminal Fraud, Cryptocurrency, Article 492, Mens Rea 
 

I. Background 

To invest in a business partnership is a risk every businessman is aware of and wary of, whether 

the investment turns out to be non-profitable or if it instead causes a massive deficit that could 

cause bankruptcy to the investor. Business risks usually happen when there is a likelihood of 

events that may have a negative impact on business objectives and outcomes. These risks 

encapsulate a few things in a business, such as financially, operationally, and or strategically.3 In 

practice, however, the boundary remains blurred. Multiple cases originally framed as high-risk 

investment partnerships have raised critical questions regarding where legitimate business failure 

ends and criminal deception begins. As codified under Article 492 of the New Kitab 

Undang-Undang Hukum Pidana (KUHP), the offense of fraud is established when an individual 

3 Abi Mulya, “Business Risk: Definition, Types, and Ways to Overcome”, Voffice, January 12, 2024, 
https://voffice.co.id/blog/en/business-risk-definition/#What_Is_Business_RiskMulya, “Business Risk: Definition, 
Types, and Ways to Overcome.” [diakses pada 15/06/2026]. 

2 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, email: 
putu25004@mail.unpad.ac.id. 

1 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, email: 
kayzira25001@mail.unpad.ac.id. 

 



 

intentionally secures an unlawful benefit for themselves or others through deceptive maneuvers, 

such as adopting a false identity, misleading status, or using a web of lies to coerce a victim into 

surrendering assets, granting loans, acknowledging financial obligations, or absolving debts.4 

The case of cryptocurrency influencer Timothy Ronald vividly embodies this fine legal 

line. In January 2026, he appeared in news headlines following police reports alleging that his 

financial advisories and investment signals transcended regular commercial risks and bordered on 

criminal fraud. Investors and community members reported suffering astronomical financial 

losses. The initial reporter, here named as ‘Pelapor Y’, stated that he suffered a loss of 

approximately IDR 3 billion after paying steep lifetime premium membership fees to the Akademi 

Crypto platform and acting upon highly specific trading directives, such as purchasing the volatile 

Manta token. According to the allegations raised by several complainants, the high yields 

promised or implied by the platform did not match reality and instead resulted in stuck funds and 

wiped-out portfolios. This case is currently still under investigation on whether it fits into the 

definition of criminal liability of fraud or civil commercial loss that was caused by 

cryptocurrency investments that are highly recognized as a huge risk since the very start of their 

appearance.5 

The legal complexity of this case is further heightened by the contrasting arguments from 

multiple legal representatives. The defense side argued that the final act of investing towards 

something remained entirely at the discretion of the individual students, which places the 

resultant losses within the boundaries of personal investment risk rather than criminal fraud. 

Though the investigators from Polda Metro Jaya are examining the layered applications of the 

Informasi dan Transaksi Elektronik (ITE) Law and the Transfer Funds Law alongside the KUHP 

Nasional (2023). This multi-sectoral approach highlights the state's attempt to determine whether 

the educational framing was merely a deceptive shield used to induce public funds under 

asymmetric market conditions.  

Ultimately, Indonesian jurisprudence faces a critical void in handling decentralized asset 

fraud masquerading as digital literacy programs. Relying strictly on classic contractual 

parameters is no longer sufficient when social media algorithms can be engineered to artificially 

generate consumer reliance. Therefore, this paper aims to examine the objective legal parameters 

necessary to separate genuine market volatility from structured digital deception. By analyzing 

5 Foe Peace Simbolon, “Dua Laporan Masuk! Timothy Ronald Dan Kalimasada Bakal Dipanggil Polda Metro, 
Kapan?”, Viva News, January 21, 2026, 
https://www.viva.co.id/berita/nasional/1875191-dua-laporan-masuk-timothy-ronald-dan-kalimasada-bakal-dipanggil
-polda-metro-kapan.https://www.viva.co.id/berita/nasional/1875191-dua-laporan-masuk-timothy-ronald-dan-kalimas
ada-bakal-dipanggil-polda-metro-kapan [accessed on 15/06/2026].  

4 Pasal 492,  UU No.1 Tahun 2023, Kitab Undang-undang Hukum Pidana. 

 



 

the ongoing Timothy Ronald dispute through the lens of Article 492 of the New Criminal Code, 

this paper seeks to provide a definitive legal framework that protects digital consumers without 

stifling legitimate commercial risk in contemporary investments. 

 

II. Discussion 

A. The Juridical Boundary Between Business Risk and Criminal Fraud According to 

Indonesian Criminal Law 

When it comes to cases like Timothy Ronald’s, it’s quite apparent how the legal distinction 

between the two is very difficult to determine. The only key defining factor separating the 

realm of a business risk from criminal fraud is when mens rea, which is the initial criminal 

intent, is established and proven by the court.6 For mens rea to be determined, the defendant 

must be proven to possess a guilty state of mind and be aware of their misconduct. However, 

it is not required for the defendant to know that their conduct is strictly illegal to be found that 

they are guilty of a crime. Instead, the defendant just needs to be conscious of the facts that 

make their conduct fit the definition of the offense.7 This criteria often opens up a whole other 

realm that represents a notoriously complex conceptual battleground. A civil relationship 

born from an investment agreement does not automatically dissolve simply because a 

financial loss occurs. On the other hand, a contractual shield cannot be used to evade criminal 

liability if structural malice was present from the very start of the agreement.  

This tension highlights the fundamentally different legal philosophies underpinning 

private contracts and public criminal law in Indonesia. Under Article 1320 of the Kitab 

Undang-Undang Hukum Perdata (KUHPerdata), a valid investment agreement is built on the 

principle of private autonomy, where equal peers willingly enter a contract based on a lawful 

cause and a mutual understanding of commercial risks.8 Alongside this rule, Article 1338 

Paragraph 3 of the KUHPerdata mandates that all agreements must be executed in good 

faith.9 In highly volatile areas like cryptocurrency trading, the law naturally expects a certain 

level of baseline market risk, which means that financial deficits or even total portfolio wipes 

are legally categorized as a business risk. However, the statutory definition of fraud under 

Article 492 of the New KUHP Nasional (2023) introduces the term “Tipu Muslihat” also 

known as deception. Now, criminal fraud can also be established when the entire arrangement 

9 Pasal 1338 Ayat 3, Kitab Undang-Undang Hukum Perdata. 
8 Pasal 1320, Kitab Undang-Undang Hukum Perdata. 

7 Legal Information Institute, “Mens Rea,” in Wex (Cornell Law School, July 2023), 
https://www.law.cornell.edu/wex/mens_rea. [accessed on 16/06/2026]. 

6 Santoso (et.al), “Legal Construction of Breach of Contract Indicating Fraud in Business Cooperation Agreements,” 
Journal of Social Science Studies (Surabaya), Vol. 4, No.2, 2024, p. 320. 

 



 

is built not on an organic business venture, but on a series of calculated lies, false status, or 

artificial credibility used to manipulate a victim's free will.10 

As mentioned before, cases that contest the line between an investment risk in 

business and criminal fraud are neither a foreign nor a new problem. Prime examples are the 

high profile case Doni Salmanan, where the defendant targeted retail investors through digital 

platforms by promising consistent high returns from trading activities, falsely claiming 

advanced expertise and official platform validity. In his formal defense plea, the defendant 

asserted that his activities lacked criminal intent, framing his promotional content as a 

genuine educational service designed to help members succeed rather than a mechanism for 

fraudulent enrichment. The defense argued that he operated under a complete ignorance of 

the platform's illegality until regulatory authorities intervened and requested the removal of 

his videos. Additionally, the defense challenged the scope of the asset seizures by claiming a 

significant portion of his wealth derived from independent commercial ventures, while 

systematically objecting to restitution claims on the grounds that the paper and screenshot 

evidence submitted by victims was unreliable and highly susceptible to manipulation.11  

However, the Supreme Court ultimately solidified the criminal nature of these 

operations by rejecting both the claim of ignorance and the excuse of educational framing. 

The court recognized that the educational facade was intentionally used to mask a predatory 

operation, ruling that an alleged lack of knowledge regarding the platform's illegality did not 

erase the deceptive intent behind the promotional metrics. Furthermore, the judiciary 

dismissed the defense's objections to the digital evidence, validating the transaction records 

submitted by the victims as sufficient proof of systemic harm. The fact that the users actively 

executed their own trades could not bypass the reality that their financial decisions were 

entirely guided by artificial credibility and manipulated success rates. Ultimately, the supreme 

court held the defendant liable for spreading misleading information that caused consumer 

losses, resulting in a conviction under the digital deception regulations of Article 28 of the 

Electronic Information and Transactions Law.12 

The Doni Salmanan case directly connect to the ongoing debate surrounding Timothy 

Ronald and his platform Akademi Crypto by highlighting how Indonesian jurisprudence 

12 Kompas.com, “Pleidoi Doni Salmanan, Sebut Tak Tahu Qoutex Ilegal dan Tak Mau Ganti Rugi Korban" 
https://bandung.kompas.com/read/2022/12/01/172359378/pleidoi-doni-salmanan-sebut-tak-tahu-qoutex-ilegal-dan-t
ak-mau-ganti-rugi?page=all [accessed on 16/06/2026]. 

11 Detikcom, “Perjalanan Kasus Doni Salmanan hingga Vonis Diperberat Jadi 8 Tahun Bui," 
https://news.detik.com/berita/d-6581910/perjalanan-kasus-doni-salmanan-hingga-vonis-diperberat-jadi-8-tahun-buin
, 2023  [accessed on 23/06/2026. 

10 Pasal 492, UU No.1 Tahun 2023, Op.Cit. 

 



 

treats the protective shell of an educational or trading agreement. While the legal narrative of 

Timothy Ronald mirrors the defense in those influencer cases by asserting that the financial 

losses are simply the realization of highly volatile and speculative market risks, the precedent 

of the Supreme Court proves that a contractual or educational wrapper cannot mask a 

fraudulent core. If the underlying foundation of an investment community is rooted in 

premeditated deception rather than genuine commercial operations, the civil element drops 

entirely, causing it to shift into the realm and jurisdiction of criminal law. 

 

B. What legal factors cause a shift in the qualification of an act from the realm of civil law 

into criminal offense  

Determining whether these cases fall under a civil law standpoint or have escalated into a 

criminal offense can be challenging, yet such a critical step in resolving the matter. In cases 

where it begins with a seemingly standard contract or even an agreement for trading 

education services providing signals that promise profit, usually the defense side will 

categorize it under civil law, simply as a civil breach. This decision will simply result in 

financial settlements or enforced performance. However, a case turns into a criminal offense 

once a fraud, forgery, or intentional deception can be established in the case. This will result 

in heavier sanctions than just civil law.13 These problems are fundamentally rooted in the 

difference between civil breach (wanprestasi) and criminal fraud. By definition, civil breach 

is what happens when the debtor does not fulfill their obligations that have been stated in the 

agreement, whether the obligation arises from an agreement or from the law itself.14 

Meanwhile, criminal fraud extends far beyond the scope of  private autonomy. It operates on 

a deeper and complex scope where it can threaten public order and the state of an economic 

system. When perpetrators abuse the freedom and principles of civil contracts, sanctions and 

tools that are often used to solve private law cases become insufficient. Under these 

conditions, governments must interfere which causes the change and transition of the matter.15 

In the context of contemporary digital investment disputes like the Timothy Ronald 

investigation, three primary legal factors drive this jurisdictional shift. 

One of the most crucial parts is to understand the thoughts and intentions behind the 

act. Civil law should begin with the elements of good faith.  Even if there were conflicts 

15 Sudaryono, dan Natangsa Surbakti, 2017, Dasar-Dasar Hukum Pidana Berdasarkan KUHP dan RUU KUHP, 
JDIH Kabupaten Situbondo, hlm. 14-16. 

14 Abdul Kadir Muhammad, Hukum Perikatan, Citra Aditya Bakti, Bandung, 1992, p. 26. 

13 11 Turley Law Blog, 2024, “When Does a Breach of Contract Become Criminal?”. Journal of Turley Law, 
E-Journal on-line, https://turleylaw.com/blog/breach-of-contract-criminal/, [accessed on 16/06/2026]. 

 



 

arising, it would have arisen for reasons like a failure to perform, an overmacht, or other 

honest mistake scenarios. A criminal offense requires more than the act of an offense but also 

a state of mind with regards to causing harm (mens rea).16  

In the case of Timothy Ronald that is still ongoing and is under investigation.17 The 

explanation above could be used in his defense, that the financial loss experienced by the 

‘victims’ were the cause of business risk and high risks trading mistakes. If this was the case 

then the conflict could still fall under civil law. However if it was proven otherwise, that all 

the things that were promised were fabricated or the numbers that were commercialized were 

impossible to reach from the beginning then the civil law element will fall. The academy 

membership agreement will be seen as an instrument to execute a pre-planned crime.  

Another crucial difference between the two is, in private law all parties involved are 

seen to be equal peers. This is not the case for criminal crime, under Article 378 KUHP 

(1946) it is stated that when one of the individuals or parties involved uses a series of 

calculated lies or schemes to manipulate the victims, this will no longer be recognized as 

equality but a power imbalance18. In the context of the ongoing investigation of Timothy 

Ronald and his platform, Akademi Crypto. Where in normal circumstances these conflicts 

were considered a private civil contract however the cyber crime unit of the Jakarta 

Metropolitan Police intervened.19 When a mass digital network is used to market paid trading 

education services behind the front of an exclusive learning community promised with high 

profits then it is no longer considered a civil contract. The alleged power imbalance is created 

through the social media ‘flexing’ (a term referring to the practice of conspicuously showing 

off wealth) and this marketing scheme was weaponized to then fabricate a false sense of 

credibility and eventually override the natural financial caution of individual investors. Legal 

experts believe that when an influencer circulates misinterpretations about trading signals or 

profits guarantees online, the misleading information shared through digital platforms acts 

primarily as an instrumental offense under Article 28 of the UU ITE. However the core crime 

itself remains deeply rooted in the traditional fraud under Article 378 of the KUHP or can be 

found under Article 492 of the New KUHP. The digital deception was simply an instrument 

19 Surabaya Law Firm, 2024, “Analisis Yuridis Dugaan Tindak Pidana Penipuan Investasi Kripto dan Pelanggaran 
ITE”. Surabaya Law Firm Articles, E-Journal on-line, 
https://www.surabayalawfirm.com/analisis-yuridis-dugaan-tindak-pidana-penipuan-investasi-kripto-dan-pelanggaran
-ite/, [diakses pada 16/06/2026]. 

18 Kitab Undang-Undang Hukum Pidana (KUHP), Pasal 378. 
17 Foe Peace Simbolon, Op. Cit. 

16 Richard Thompson Ford, 2005, “When Does a Breach of Contract Become Criminal?”. SSRN Electronic Journal, 
E-Journal on-line, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=661161, [accessed on 16/06/2026]. 

 



 

used to commit the fraud. Thus, the membership agreement is not a fair contract, it was used 

as a fake front designed for financial crime. 20 

In addition, in differentiating the two cases investigators will try to check whether the 

alleged wrongdoing was an isolated mistake or a part of a systematic, repeated pattern of 

conduct.21If the failed investment has only happened to one party or several parties it could be 

seen as an honest mistake and be treated as a civil dispute. However, if the alleged 

wrongdoings have been happening and have affected hundreds or thousands of victims, then 

the conduct will seem to be an organized criminal operation. The scale, impact, and 

systematic factors in the case plays a big factor in deciding whether it should be treated as a 

civil dispute or can be counted as a criminal operation.22 In relation with the case of Timothy 

Ronald, Akademi Crypto was not a small scale nor a private arrangement between a small 

number of parties. It was promoted in many digitalized platforms with a big number of 

following as well. The alleged victims do not come in small numbers, there are hundreds of 

them that have paid membership fees with the expectation of the result they have been 

promised. With all of the evidence that has been stated, in this case with the standardized 

membership structure, the consistent pattern of unmet expectations  of all of the hundreds of 

victims suggest that rather than just institutional failures the operation is a systematically 

replicated tool for extraction.  

 

III. Conclusion 

The case of Timothy Ronald raises an important question, at what point does a failed commercial 

venture transition from being treated as private law and become a matter of public law which will 

then result in criminal accountability? If so, what were the factors and elements that were in the 

case that have made it shift to the realm of public law? This paper explained that the answer to 

that cannot be tied to a single element, however it must be seen through multiple legal indicators 

which will help to reveal whether the transactions were genuinely commercial or had deceptive 

intention from the start.  

The difference between a civil breach, under Article 1320 of the KUHPerdata and 

criminal fraud under Article 378 of the KUHP or under Article 492 of the New KUHP is if there 

was criminal intent or mens rea. As decided in the case of  Lime, the court will investigate 

through the formal structure of the contract to examine its intent. If it was made up and the 

22 Moeljatno, Asas-Asas Hukum Pidana, Rineka Cipta, Jakarta, 2008, p. 59. 
21 Wirjono Prodjodikoro, Tindak-Tindak Pidana Tertentu di Indonesia, Refika Aditama, Bandung, 2003, p. 47. 
20 Ibid. 

 



 

education given was used to control and manipulate people then the civil element fell. This can 

also be applied in the case of Timothy Ronald, if the investigators are able to prove that Akademi 

Crypto’s projection were objectively unachievable, the membership agreement then will fall to be 

an instrument of deception under Article 378 of the KUHP or Article 492 of the new KUHP 

rather than a failed business deal.  

This paper also identified the factors that cause the legal shift between civil law to 

criminal law under the case of Timothy Ronald. From the systematic and large scale operation 

which has affected hundreds of victims suggests that this was not purely a business failure. There 

was also an alleged fabrication of persona on digital platforms and trading performance data 

constitutes ‘martabat palsu’ within the meaning of Article 378 KUHP or under Article 492 of the 

New KUHP, which refers to the creation of a fraudulent status or false pretense of authority used 

to mislead victims into believing the perpetrator has reliable credibility. In addition the lack of a 

variable system to deliver promised returns or profits indicates a fraudulent scheme. Not to forget 

that the digital amplification of this case has made this problem bigger since it has been 

established that this act at its core was fraud under Article 378 of the KUHP, which then was 

amplified through misleading online information as prohibited under Article 28 of the UU ITE.  

In conclusion, the case of Timothy Ronald has used constructed ambiguity for its legal shield. By 

adding educational branding to an investment plan and using social media influence, the 

architecture tries to hide planned trickery as real business risk. To keep the public safe, 

Indonesian law needs to carefully examine this complex argument, making sure that the words in 

contracts and the way digital platforms operate aren't used unfairly or without consequences. 
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Sovereignty at a Cost Amidst The Legal Tension Between Oil Price Surges, Budgetary 

Constraints, and Indonesia’s Green Mandate 
 

Arvand Gheysar Harashta1, Arya Bagas Arly2 
 

Abstract 

This paper examines the clash of legal norms between Indonesia’s constitutional mandate for 
resource-driven prosperity and its international climate obligations. Stated in Article 33 of the 1945 
Constitution, Indonesia’s energy policy has historically prioritized fossil fuel subsidies to safeguard 
public welfare. However, as global oil prices surged toward USD 100 per barrel by 2026, this domestic 
framework hit a "fiscal straitjacket" imposed by Law No. 17/2003, which caps the state deficit at 3% of 
GDP. The authors argue that Indonesia’s reliance on the Undang-Undang Nomor 3 Tahun 2020 tentang 
Perubahan atas Undang-Undang Nomor 4 Tahun 2009 tentang Pertambangan Mineral dan Batubara 
to drive extraction creates a profound legal trap when contrasted with the ratification of the Paris 
Agreement via Law No. 16/2016. By analyzing the structural sensitivity of the national budget, where 
every USD 1 increase in oil prices adds IDR 6.7 trillion to the deficit, this study identifies two critical 
external risks: a potential breach of the pacta sunt servanda principle under international law and 
vulnerability to "green protectionism," such as the EU’s CBAM. The paper concludes that Indonesia 
must evolve its interpretation of "the greatest prosperity of the people" to integrate sustainability, or risk 
legal and economic isolation in a decarbonizing global market. 

Keywords :  Article 33 of the 1945 Constitution, Energy Subsidies, Green Protectionism, Law 
No. 16/2016, Pacta Sunt Servanda, Paris Agreement 

 
I. Background 

The concern over the oil price surge in our country is more than concerning. It represents a 
critical and legal standpoint that threatens our nation’s economic stability. As not only 
national price surges, but global volatility intensifies, Article 33 of the 1945 Constitution 
stands at the epicenter of an unfolding fiscal and environmental dilemma.3 

Indonesia’s vulnerability to the global oil market is structurally rooted and deeply 
embedded in its energy architecture. Indonesia, having been a net oil importer since 2003, 
consumes approximately 1.5 million barrels of oil per day while producing less than 700,000 
barrels on its own.4 This supply-demand gap renders the national budget highly sensitive to 
international price movements. For every one dollar increase in Brent crude oil prices, 
Indonesia’s fiscal deficit increases by approximately IDR 6.7 trillion. This includes expanded 
fuel subsidies, LPG subsidies, and electricity subsidies that outweigh gains from domestic oil 
production.5 

5 Kurniawati Hasjanah, “Indonesia’s Energy Subsidy Outlook and Deficit Risks”, 
https://iesr.or.id/en/indonesias-energy-subsidy-outlook-and-deficit-risks-amidst-oil-price-volatility-opportunities
-for-savings-through-transportation-electrification/ , [diakses pada 16/04/2026]. 

4 Hans Nicholas  Jong, “Oil Surge Sharpens Calls for Indonesia to Shift Away from Fossil Fuels”, 
news.mongabay.com/2026/04/oil-surge-sharpens-calls-for-indonesia-to-shift-away-from-fossil-fuels/amp/, 
[diakses pada 16/04/2026]. 

3 Pasal 33 ayat (3), Undang Undang Dasar Negara Republik Indonesia Tahun 1945. 

2 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, email: 
arya25009@mail.unpad.ac.id. 

1 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, email: 
arvand25001@mail.unpad.ac.id. 

 



 

The fiscal pressure became clearly evident in 2022 when international crude oil prices 
surged by 44 percent, while being parallel to a 9.3 percent depreciation of the rupiah against 
the US dollar.6 Consequently, fuel and electricity subsidies escalated to 2.8 percent of GDP 
(IDR 551.2 trillion), a significant increase from 1.7 percent in the previous year.7 By 2024, 
fossil fuel subsidies, including oil, gas, and coal, will account for 59 percent of all 
government subsidies, with a compensation payment to a state-owned oil company Pertamina 
alone reaching IDR 116.1 trillion.8 By October 2025, the government had disbursed IDR 
192.2 trillion in energy subsidies and compensation, consuming nearly half of the annual 
allocated budget of IDR 394.3 trillion within ten months.9 

This fiscal deficit occurs within the framework of Indonesia’s constitutional mandate. 
UUD NRI 1945 Article 33 paragraph (3) states that “earth, water, and natural resources  
contained therein are controlled by the state and shall be utilized for the greatest welfare of 
people”.10 Meanwhile, Article 33 paragraph (1) of the same constitution established that the 
economy shall be structured as a collective endeavor based on the principle of kinship, while 
paragraph (4) mandates economic democracy with the principles of togetherness and fair 
efficiency.11 President Prabowo Subianto has recently emphasized that these provisions must 
serve as the “economic defence shield” of the nation, requiring state control over vital 
production sectors to prevent private domination.12 

The legal tension becomes apparent when fossil subsidies are intended to protect 
consumer welfare and maintain economic stability, yet perpetuate carbon-intensive 
consumption patterns that conflict with environmental constitutional principles and 
intentional climate commitments. The 2009 Environmental Protection Law and Indonesia’s 
Nationally Determined Contributors under the Paris Agreement establish binding obligations 
to reduce greenhouse gas emissions and transition towards renewable energy.13 

 
II. Discussion  

A. Internal Legal Vulnerabilities: Evaluating Energy Subsidies within the Framework of 
National Fiscal Integrity 
The current pace of the drop in petroleum prices has exposed the structural weakness of 
Indonesia's domestic legal labyrinth. At the condition and place where it is the normative 
tension between the constitutional mandate of how we manage our resources and the standard 
requirements we need of fiscal discipline. Here, we talk about how the traditional 
interpretation of energy subsidies as a tool for public prosperity has evolved into a legal 
liability that threatens our integrity of our national budget. 

The legal foundation of Indonesia’s energy policy is rooted in Article 33 of the UUD 
NRI 1945, specifically the "Hak Menguasai Negara” or State’s Right to Control.14 
Historically, the Constitutional Court, through Decision No. 001-021-022/PUU-I/2003, 

14 Pasal 33,  Undang-Undang Dasar Negara Republik Indonesia Tahun 1945. 

13 UU Nomor 32 Tahun 2009; Paris Agreement to the United Nations Framework Convention on Climate 
Change, opened for signature 22 April 2016, T.I.A.S. No. 16-1210. 

12 Sekretariat Kabinet, “Presiden Prabowo Subianto”, 29 Agustus 2025. 
11 Pasal 33 ayat (1) dan ayat (4), Undang Undang Dasar Negara Republik Indonesia Tahun 1945 , op. cit. 
10 Pasal 33 ayat (3), Undang Undang Dasar Negara Republik Indonesia Tahun 1945 , loc. cit. 

9  Addin Anugrah Siwi , “Govt Rolls Out $11.6 Billion Energy Subsidies So Far This Year”, 
https://jakartaglobe.id/business/govt-rolls-out-116-billion-energy-subsidies-so-far-this-year#goog_rewarded , 
[diakses pada 17/04/2026]. 

8 Annisa Suharsono (et.al) , “Indonesia’s Energy Support Measures” , 
https://www.iisd.org/publications/digital-story/indonesia-energy-support-measures ,  [diakses pada 16/04/2026]. 

7 Ibid., p. 6. 
6 Ahya Ihsan (et.al.), Indonesia’s Fuel Subsidies Reforms, World Bank Group, Washington DC, 2023, hlm. 5 . 

 



 

established that the state's role in natural resources is not merely confidential but functional, 
encompassing the powers to regulate (regelendaad), manage (beheersdaad), and oversee 
(toezichthoudensdaad).15 Under this concept, the state is the ultimate trustee of the nation’s 
riches, tasked to ensure that resource extraction converts into concrete public welfare. 

However, the historically limited interpretation of  “sebesar-besar kemakmuran 
rakyat,” or the greatest prosperity of the people as an implied duty to supply subsidized fossil 
fuels creates a serious legal risk. The government is immediately under political and legal 
pressure to prioritize Paragraph (3) of Article 33, which focuses on immediate utilization 
while frequently ignoring the Sustainability Principle implemented in the Fourth Amendment 
under Paragraph (4) when oil prices rise globally.16 

The underlying rigidity of Indonesia's state finance rules has been proven by the spike 
in global oil prices. Undang-Undang Nomor 17 Tahun 2003 tentang Keuangan Negara 
establishes a stringent legislative barrier, a fiscal deficit ceiling of 3% of GDP, 
notwithstanding the state's constitutional obligation to provide for public welfare.17 This 
"fiscal straitjacket" puts the executive labyrinth in a difficult legal position where it has to 
decide between constitutional popular mandates and statutory compliance. 

The optimistic legal assumption of oil prices at USD 70 per barrel was used to create 
the 2026 State Budget (APBN), but geopolitical escalation, particularly concerning Iran, has 
brought prices close to USD 100.18 With energy subsidies currently projected at Rp 210 
trillion, this major difference presents a huge budgetary imbalance. If prices continue to rise, 
the subsidy burden might treble, immediately threatening to drive the deficit over the safe 
legal limit of 3%. Legally speaking, exceeding this cap is not just a financial oversight but 
also a violation of a statutory mandate that might jeopardize the government's prudential 
management and national legitimacy. The following data is drawn from the Jakarta Globe 
report, 'Can Indonesia Keep Its Deficit Below 3% as Oil Prices Climb?' 

To maintain this legal barrier, the government has been compelled to adopt drastic 
austerity measures, such as lowering ministry budgets and even paring back social assistance 
programs like the Free Nutritious Meals (MBG) program.19 This trade-off indicates a key 
internal vulnerability. When faced with the "hard wall" of Undang-Undang Nomor 17 Tahun 
2003 tentang Keuangan Negara, the government is obliged to compromise on social rights to 
retain budgetary legitimacy. Consequently, this rigidity indicates that amid global energy 
crises, statutory budgetary restrictions may successfully overcome constitutional ambitions of 
immediate prosperity, demanding a more flexible legal approach to energy sovereignty. 

 
B. The External Collision: Aligning Indonesia’s Extractive Legal Paradigm with Global 

Climate Obligations 
While Indonesia struggles with its internal budget, it also faces a "collision" with the outside 
world. For decades, our laws were designed to dig up and use fossil fuels to grow the 
economy. Now, international agreements are forcing Indonesia to change those laws to protect 
the planet. 

19 Peraturan Presiden Nomor 59 Tahun 2024 tentang Program Percepatan Pelaksanaan Makan Bergizi Gratis. 

18 Kementerian Keuangan Republik Indonesia, Nota Keuangan dan Rancangan Anggaran Pendapatan dan 
Belanja Negara Tahun Anggaran 2026, Kementerian Keuangan RI, Jakarta, 2025. 

17 Pasal 12 ayat (3), Undang-Undang Nomor 17 Tahun 2003 tentang Keuangan Negara. 
16 Pasal 33 ayat (4) (Perubahan Keempat), Undang Dasar Negara Republik Indonesia Tahun 1945. 

15 Mahkamah Konstitusi Republik Indonesia, Putusan Nomor 001-021-022/PUU-I/2003 perihal Pengujian 
Undang-Undang Nomor 20 Tahun 2002 tentang Ketenagalistrikan, pp. 334. 

 



 

The clash between our domestic extractive mission and our international 
environmental responsibilities is the main source of conflict in Indonesia's foreign legal 
relations. Undang-Undang Nomor 3 Tahun 2020 tentang Pertambangan Mineral dan 
Batubara, which serves as the practical vehicle for Article 33 UUD NRI 1945, lies at the root 
of this conflict.20 In the past, the state’s right to control has been construed as an obligation to 
optimize the use of coal and mineral resources to guarantee the greatest prosperity of the 
people. To maintain low domestic energy rates and high state income, this established a legal 
precedent where success was determined by how much coal we could extract. 

But the Paris Agreement's "global wall" is now being hammered by this home 
reality.21 By ratifying this pact Through Undang-Undang Nomor 16 Tahun 2016 tentang 
Pengesahan Paris Agreement to the United Nations Framework Convention on Climate 
Change, Indonesia incorporated a global carbon-reduction obligation into its own national 
legal framework, going beyond just signing a document.22 This leads to a serious legal trap, as 
stated in Undang-undang Nomor 16 Tahun 2016 Tentang Pengesahan Paris Agreement to the 
United Nations Framework Convention on Climate Change which legally requires the state to 
lower its carbon footprint, while the Mining Law promotes the growth of fossil fuel output to 
sustain short-term prosperity. 

The two key issues are the violation of pacta sunt servanda. Under Article 26 of the 
Vienna Convention on the Law of Treaties, Indonesia is bound by the principle that pacta sunt 
servanda, treaties must be performed in good faith.23 By maintaining a domestic Mining Law 
that actively contradicts the carbon-reduction targets of Undang-Undang Nomor 16 Tahun 
2016 tentang Pengesahan Paris Agreement to the United Nations Framework Convention on 
Climate Change, Indonesia risks being seen as acting in bad faith. This isn't just a policy 
inconsistency;  it is a potential breach of international law where our domestic "right to 
extract" fails to excuse the non-performance of our global climate "promises". 
1. The "Green Protectionism" Risk: This legal gap leaves Indonesia vulnerable to evolving 

international trade barriers. As global markets, particularly the EU with its Carbon 
Border Adjustment Mechanism (CBAM), move toward "green" standards, our reliance 
on Undang-Undang Nomor 3 Tahun 2020 adalah perubahan atas Undang-Undang No. 4 
Tahun 2009 tentang Pertambangan Mineral dan Batubara, becomes a liability.24 If our 
legal framework continues to prioritize high-carbon extraction, Indonesia’s exports risk 
being hit by "green protectionist" measures. In this scenario, the very resources we 
extract to ensure "the greatest prosperity" could be legally and economically locked out 
of the global market. 

A take-or-pay clause is a contract term that requires buyers to either purchase a fixed 
amount of goods or pay a penalty close to the full contract price if they don’t.25 This 
mechanism protects sellers by ensuring steady revenue streams, which is critical for 
securing financing in capital-intensive industries such as energy and mining.26  
 This arrangement significantly reduces policy flexibility for governments and 

26 Edward Yescombe , Principles of Project Finance , Ed. ke-2 . Academic Press, London, 2014,  p. 105-135. 
25 Stefano Gatti , Project Finance in Theory and Practice . Academic Press, Burlington, 2018, p. 45-52. 

24 European Union, Regulation (EU) 2023/956 Establishing a Carbon Border Adjustment Mechanism, Official 
Journal of the European Union, Brussels, 2023, p. 52. 

23 Article 26, Vienna Convention on the Law of Treaties, 1969. 

22 Undang-Undang Nomor 16 Tahun 2016 tentang Pengesahan, Paris Agreement to the United Nations 
Framework Convention on Climate Change. 

21 Paris Agreement to the United Nations Framework Convention on Climate Change, 2015, Pasal 2 dan Pasal 4. 

20   Undang-Undang Nomor 3 Tahun 2020 tentang Perubahan atas Undang-Undang Nomor 4 Tahun 2009 tentang 
Pertambangan Mineral dan Batubara. 

 



 

utilities. Long-term commitments lock in demand patterns and constrain the ability to 
pivot toward cheaper or cleaner alternatives when market conditions shift.27 Once a 
contract is signed, decision-makers find their hands tied by obligations that may no 
longer match national priorities or economic realities. 

The investment risks are substantial. Buyers assume the burden of demand 
uncertainty, meaning they must continue payments even if technology advances, 
regulatory changes, or economic downturns render the contracted supply unnecessary or 
uncompetitive.28 These rigid obligations can distort energy planning, delay transitions to 
renewable sources, and strain public finances when state-owned enterprises are involved. 
As these risks compound over time, they not only threaten fiscal stability but also narrow 
the range of policy options available to governments navigating an uncertain energy 
transition.  

In Indonesia, the risks of such contractual rigidity are evident across multiple sectors. 
The country’s power sector has been shaped by long-term power purchase agreements 
with independent coal producers, which have contributed to overcapacity and billions of 
dollars in excess costs, limiting the government’s fiscal space to accelerate renewable 
energy deployment.29 Similarly, in the mining sector, Indonesia’s push to develop 
downstream nickel processing for electric vehicle batteries has relied heavily on offtake 
agreements and state-backed infrastructure commitments that may face demand volatility 
as global battery chemistry evolves.30 These cases illustrate how take-or-pay structures, 
while initially attractive for mobilizing capital, can embed inflexibility into national 
development strategies, underscoring the need for careful contractual design that 
balances investment security with adaptive capacity in an uncertain energy transition. 

 
 
 
 
III. Conclusion 

This paper has demonstrated that Indonesia's energy governance faces an irreconcilable 
tension between its constitutional mandate for resource-driven prosperity under Article 33 of 
the UUD NRI 1945 and the fiscal and environmental constraints of the contemporary global 
order. The analysis reveals that the traditional interpretation of "the greatest welfare of the 
people" as justification for fossil fuel subsidies has created a legal vulnerability that threatens 
both national fiscal integrity and international compliance. 

Internally, the rigid 3% deficit ceiling imposed by Undang-Undang No. 17 Tahun 
2003 functions as a fiscal straitjacket that forces the government to compromise social 
welfare programs during oil price surges, effectively subordinating constitutional prosperity 
mandates to statutory budgetary discipline. This structural rigidity indicates that when global 

30 International Energy Agency (IEA), Global Supply Chains of EV Batteries: Indonesia’s Nickel Industry , IEA 
Critical Minerals Market Review, Paris, 2022; To, L., “Indonesia’s nickel ambition: Risks and rewards of 
downstreaming”, Extractive Industries and Society , Vol. 8 (2), 2021, pp. 583-591. 

29 Institute for Energy Economics and Financial Analysis (IEEFA), Indonesia’s PLN Struggles with Excess Coal 
Power Capacity , IEEFA Report, 2020; Sussman, F.G dan Freed, M., The Cost of Coal: Electric Utility 
Ratepayers in Southeast Asia , Climate Policy Initiative, 2018. 

28 Caldecott, B. (et.al.), “Stranded assets and stranded resources: Implications for climate policy and security”, 
Global Environmental Change , Vol. 44, 2017, pp. 287-298. 

27 Burke, M.J. dan Stephens, J.C., “Political power and renewable energy futures: A critical review”, Energy 
Research & Social Science , Vol. 35, 2018, pp. 78-93. 

 



 

energy markets destabilize, statutory budgetary restrictions may override constitutional 
ambitions of immediate prosperity, demanding a more flexible legal approach to energy 
sovereignty. 

Externally, the normative clash between the extractive paradigm of the Mining Law 
(Undang-Undang No. 3 Tahun 2020) and Indonesia's binding obligations under the Paris 
Agreement (Undang-Undang No. 16 Tahun 2016) exposes the nation to potential breaches of 
the pacta sunt servanda principle and vulnerability to green protectionism measures such as 
the EU's CBAM. The take-or-pay contractual structures embedded in Indonesia's energy and 
mining sectors further entrench this inflexibility, locking the nation into carbon-intensive 
trajectories that constrain adaptive capacity and threaten fiscal stability over time. 

Therefore, Indonesia must urgently evolve its constitutional interpretation of Article 
33 to integrate sustainability as an inherent component of the greatest prosperity, rather than 
treating environmental obligations as external constraints upon domestic resource sovereignty. 
Failure to reconcile these legal frameworks will not only perpetuate fiscal instability and 
international non-compliance but also risk consigning Indonesia to economic isolation in an 
increasingly decarbonized global market. 
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Analisis Risiko Business-to-Government dan Upaya Hukum Lender atas Gagal 
Bayar Pemerintah dalam Kredit Sindikasi Proyek Kerjasama Pemerintah dengan 

Badan Usaha​
​
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​
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Abstrak 

Artikel ini menganalisis risiko business-to-government (B2G) dalam kredit sindikasi proyek KPBU 
berbasis availability payment (AP), dengan fokus pada ketidakseimbangan struktural ketika pemerintah 
selaku offtaker tunggal gagal memenuhi kewajiban pembayarannya. Dalam skema project financing, AP 
adalah satu-satunya fondasi yang menopang seluruh arsitektur pelunasan kredit, sehingga kegagalannya 
berpotensi meruntuhkan struktur pembiayaan melalui rantai event of default, acceleration, hingga 
sengketa multi-pihak. Artikel ini menemukan paradoks eksekutorial yang tidak dapat ditembus: seluruh 
instrumen jaminan yang tersedia bagi lender tidak dapat menjangkau APBN atau APBD sebagai sumber 
AP yang sesungguhnya, sebagaimana dikunci oleh Pasal 50 UU Nomor 1 Tahun 2004 tentang 
Perbendaharaan Negara dan dikonfirmasi melalui Putusan MK Nomor 25/PUU-VII/2009. Upaya hukum 
yang tersedia karenanya bersifat kombinatif: restrukturisasi dan negosiasi ulang untuk menjaga 
keberlangsungan proyek, serta arbitrase atau gugatan wanprestasi dan tata usaha negara sebagai langkah 
lanjutan. Artikel ini menyimpulkan bahwa perlindungan lender yang efektif hanya dapat dibangun sejak 
fase strukturisasi pembiayaan, bukan setelah krisis terjadi.​
Kata kunci: availability payment, gagal bayar pemerintah, kredit sindikasi, KPBU, risiko B2G 

Analysis of Business-to-Government Risk and Lenders' Legal Remedies Against 
Government Default in Syndicated Loans for Public-Private Partnership Projects 

Abstract 

This article analyzes the business-to-government (B2G) risk in syndicated loans for Indonesian PPP 
projects based on availability payment (AP), focusing on the structural asymmetry arising when the 
government as sole offtaker defaults on its payment obligations. Under project financing, AP is the 
singular foundation of the entire debt repayment structure; its disruption threatens to cascade into events 
of default, acceleration, and multi-party disputes. This article identifies a fundamental executorial 
paradox: all security instruments available to lenders cannot reach the state budget as the true source of 
AP, a constraint anchored in Article 50 of Law Number 1 of 2004 on State Treasury and constitutionally 
affirmed by Constitutional Court Decision Number 25/PUU-VII/2009. Available legal remedies are 
consequently combinative: contractual renegotiation and restructuring to preserve project continuity, and 
arbitration or civil and administrative litigation as ultimate recourse. This article concludes that effective 
lender protection can only be constructed at the structuring phase, not after the crisis has materialized.​
Keywords: availability payment, B2G risk, government default, syndicated credit 
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I.​ PENDAHULUAN 
A.​ Latar Belakang​

​ Indonesia memiliki kebutuhan pembiayaan infrastruktur yang masif. Jalan tol, 
pembangkit listrik, pelabuhan, dan sistem pengolahan air bersih membutuhkan modal 
dalam jumlah yang melampaui kapasitas institusi keuangan manapun secara individual. 
Kebutuhan ini semakin mendesak seiring dengan agenda pembangunan nasional yang 
tercermin dalam Rencana Pembangunan Jangka Menengah Nasional (RPJMN) 
2020-2024, yang memproyeksikan kebutuhan investasi infrastruktur sebesar Rp6.445 
triliun, sementara kemampuan APBN hanya mampu menanggung sekitar 37% dari total 
kebutuhan tersebut.3 Di sisi lain, regulasi Batas Maksimum Pemberian Kredit (BMPK) 
yang berlandaskan Undang-Undang Nomor 10 Tahun 1998 tentang Perbankan dan 
dijabarkan secara teknis dalam Peraturan Otoritas Jasa Keuangan Nomor 
32/POJK.03/2018 secara tegas membatasi eksposur kredit tunggal perbankan terhadap 
satu pihak peminjam, sehingga proyek-proyek besar tidak dapat sepenuhnya disangga 
oleh satu institusi keuangan. Sebagai respons struktural atas hambatan tersebut, kredit 
sindikasi hadir sebagai mekanisme pembiayaan, yaitu fasilitas yang disediakan oleh 
sekelompok lender kepada satu borrower berdasarkan satu coordinated loan agreement, 
dengan distribusi modal dan risiko kredit dilakukan secara bersamaan kepada berbagai 
institusi. Dalam infrastruktur Indonesia, sarana utama pembiayaan proyek berskala 
besar adalah skema Kerjasama Pemerintah dengan Badan Usaha (KPBU) yang diatur 
melalui Peraturan Presiden Nomor 38 Tahun 2015. Dalam skema ini, entitas swasta 
selaku penanggung jawab proyek mengembangkan dan mengoperasikan infrastruktur, 
dengan pendapatan yang bersumber dari pembayaran berkala pemerintah yang dikenal 
sebagai availability payment (AP) dan dibebankan pada APBN maupun APBD.4​
​ Ketika sumber pendapatan proyek bukan berasal dari pengguna jasa secara 
langsung melainkan dari pencairan anggaran pemerintah, maka keberlangsungan 
finansial proyek dan kemampuan borrower untuk membayar kembali kepada para 
lender sepenuhnya bergantung pada konsistensi fiskal pemerintah. Dalam praktik, 
pemerintah, termasuk pemerintah daerah, kerap menghadapi tekanan fiskal yang 
berujung pada keterlambatan pencairan atau bahkan pemotongan anggaran, baik APBN 
maupun APBD di tengah periode berjalan, sebagaimana terjadi secara masif melalui 
Peraturan Presiden Nomor 54 Tahun 2020 yang memerintahkan realokasi dan 
refocusing anggaran di seluruh tingkatan pemerintahan dalam konteks pandemi 
COVID-19. Ketika arus kas proyek terhenti, project company tidak dapat memenuhi 
kewajiban kepada lender bukan karena kegagalan operasional, melainkan karena 
pemerintah selaku offtaker gagal memenuhi kewajibannya. Inilah yang disebut sebagai 
risiko business-to-government (B2G). Persoalan ini semakin kompleks karena seluruh 
instrumen perlindungan yang tersedia, baik security documents maupun klausul-klausul 
dalam facility agreement, tidak dapat dieksekusi secara efektif terhadap pemerintah. 
Pasal 50 Undang-Undang Nomor 1 Tahun 2004 tentang Perbendaharaan Negara secara 
tegas melarang penyitaan uang dan barang milik negara, sehingga tidak satupun 
instrumen tersebut dapat menjangkau APBN atau APBD sebagai sumber AP yang 

4 Peraturan Presiden Nomor 38 Tahun 2015 tentang Kerjasama Pemerintah dengan Badan Usaha dalam 
Penyediaan Infrastruktur, Pasal 1 angka 6. 

3 Kementerian PPN/Bappenas, Rencana Pembangunan Jangka Menengah Nasional 2020–2024, 
Bappenas, Jakarta, 2019, hlm. 6. 

 



 

sesungguhnya. Pembatasan ini telah dikonfirmasi secara konstitusional melalui Putusan 
Mahkamah Konstitusi Nomor 25/PUU-VII/2009, yang menegaskan bahwa larangan 
penyitaan uang dan barang milik negara sebagaimana diatur dalam Pasal 50 
Undang-Undang Nomor 1 Tahun 2004 tentang Perbendaharaan Negara tidak 
bertentangan dengan UUD 1945. Dengan demikian, ketidakmampuan lender untuk 
menjangkau APBN atau APBD bukan sekadar hambatan praktis, melainkan telah 
memperoleh legitimasi konstitusional yang tidak dapat ditembus melalui mekanisme 
eksekusi jaminan perdata manapun, sehingga upaya hukum lender terhadap pemerintah 
yang gagal membayar AP membuka dimensi yang jauh lebih kompleks dari sekadar 
eksekusi jaminan korporat biasa.​
 

B.​ Rumusan Masalah​
Berdasarkan latar belakang tersebut, artikel ini mengkaji tiga persoalan utama: 

1.​ Bagaimana karakteristik dan struktur hukum kredit sindikasi dalam proyek 
KPBU? 

2.​ Bagaimana skema gagal bayar pemerintah selaku offtaker dalam hubungan 
business-to-government menimbulkan sengketa hukum antara para pihak dalam 
kredit sindikasi? 

3.​ Apa upaya hukum yang tersedia bagi project company selaku borrower dalam 
menghadapi gagal bayar pemerintah pada skema kredit sindikasi KPBU?​
 

II.​ PEMBAHASAN DAN ANALISIS HUKUM 
A.​ Karakteristik dan Struktur Hukum Kredit Sindikasi dalam Proyek KPBU​

​ Kredit sindikasi adalah fasilitas kredit yang diberikan secara bersama oleh 
beberapa lembaga keuangan kepada satu debitur berdasarkan satu perjanjian fasilitas 
terkoordinasi (Facility Agreement) dan mendistribusikan risiko kredit secara 
proporsional di antara para lender. Pembatasan eksposur kredit oleh satu bank terhadap 
satu debitur, sebagaimana diatur dalam ketentuan Batas Maksimum Pemberian Kredit 
berdasarkan POJK Nomor 32/POJK.03/2018, membuat kredit sindikasi menjadi 
mekanisme yang dibutuhkan ketika nilai pembiayaan suatu proyek melampaui kapasitas 
satu lender. Dalam kredit sindikasi, debitur tidak terbatas pada entitas swasta, 
melainkan dapat pula meliputi pemerintah atau badan usaha yang berafiliasi dengan 
negara, sebagaimana relevan dalam konteks pembiayaan proyek KPBU. Skema 
“patungan” antar-lender ini dimungkinkan oleh prinsip kebebasan berkontrak dalam 
Pasal 1338 KUH Perdata, dengan dokumentasi yang umumnya mengacu pada standar 
internasional Asia Pacific Loan Market Association (APLMA). Yang membedakan 
kredit sindikasi dalam proyek KPBU dari kredit korporat pada umumnya adalah 
penerapan project financing. Pada kredit korporat biasa, lender dapat menagih dari 
seluruh kekayaan debitur apabila terjadi gagal bayar. ​
​ Pada project financing, kemampuan pelunasan secara eksklusif bergantung pada 
arus kas yang dihasilkan proyek itu sendiri, terlepas dari kekayaan korporat induk 
borrower. Dalam konteks KPBU berbasis AP, arus kas tersebut bersumber dari 
pembayaran berkala yang dilakukan Penanggung Jawab Proyek Kerjasama (PJPK), 
yaitu instansi pemerintah yang menjadi mitra kontraktual dalam Perjanjian KPBU,5 

5 Perpres Nomor 38 Tahun 2015 tentang KPBU dalam Penyediaan Infrastruktur, Pasal 1 angka 16.  

 



 

kepada Badan Usaha Pelaksana selaku project company.6 Konsekuensinya, apabila AP 
terganggu, tidak ada sumber pelunasan alternatif yang dapat dijangkau para lender.  

Struktur ini melibatkan beberapa pihak dengan peran yang berbeda-beda. 
Mandated Lead Arranger (MLA) adalah lembaga keuangan yang merancang dan 
mengorganisir struktur sindikasi sejak awal. Setelah fasilitas kredit berjalan, peran 
MLA selesai dan mereka tidak ikut menanggung risiko kegagalan pihak lain di 
kemudian hari. Yang mengurus jalannya pembiayaan sehari-hari adalah Facility Agent, 
misalnya mencatat pencairan dana dan pembayaran rutin dari project company ke para 
lender. Di sisi lain, terdapat Security Agent yang memegang seluruh jaminan dan baru 
akan bertindak jika terjadi masalah atau event of default. Dalam skema project financing 
dengan struktur limited recourse, lenders hanya bisa meminta pelunasan dari arus kas 
dan aset proyek itu sendiri. Akibatnya, AP menjadi satu-satunya sumber pembayaran 
yang diandalkan, karena lenders tidak bisa menyentuh kekayaan perusahaan induk. 
Struktur inilah yang membuat proyek menjadi sangat rentan, sebab pemerintah 
memegang dua peran sekaligus: sebagai pemberi izin proyek (grantor) dan sebagai 
pembeli tunggal (offtaker) yang wajib membayar AP. Dualitas peran inilah yang 
menjadi sumber konflik kepentingan struktural paling mendasar dalam skema ini, sebab 
pihak yang sama yang memberi izin proyek berjalan adalah pihak yang sama dengan 
pihak yang dapat menghentikan arus kasnya. Dari sisi instrumen hukum, sistem 
pembiayaan ini ditopang oleh FA sebagai instrumen induk, yang mengatur syarat dan 
ketentuan pencairan, kewajiban pembayaran, representasi dan warranty, serta definisi 
event of default yang menjadi rujukan bagi seluruh dokumen lainnya. Di bawah FA, 
terdapat Security Documents yang terdiri dari fidusia atas piutang proyek berdasarkan 
Undang-Undang Nomor 42 Tahun 1999 tentang Jaminan Fidusia, hak tanggungan atas 
tanah dan bangunan proyek berdasarkan Undang-Undang Nomor 4 Tahun 1996 tentang 
Hak Tanggungan, dan gadai saham SPV. Selain itu terdapat Collection Account 
Management Agreement (CAMA), yaitu perjanjian yang mengatur bagaimana dana 
yang masuk ke rekening koleksi didistribusikan ke para kreditor, termasuk urutan 
prioritas pembayarannya. Terdapat juga rekening escrow, yaitu rekening yang dikuasai 
pihak ketiga (escrow agent) untuk menampung dana sebelum kondisi tertentu terpenuhi, 
dalam konteks ini, menampung pembayaran AP sebelum didistribusikan ke kreditor. 
Rekening escrow inilah yang menjadi lapis pertahanan pertama saat AP terlambat 
dibayarkan.​
​ Instrumen yang secara konseptual paling penting namun paling sulit dijalankan 
adalah assignment Perjanjian KPBU kepada Security Agent, yakni pengalihan hak 
project company dalam perjanjian tersebut kepada Security Agent apabila terjadi 
default. Berdasarkan Pasal 1340 KUHPerdata, perjanjian hanya mengikat para pihak 
yang membuatnya, sehingga pengalihan posisi kontraktual kepada pihak ketiga 
mensyaratkan persetujuan pemerintah selaku counterparty. Dalam kondisi sengketa 
aktif, persetujuan ini hampir sulit untuk diperoleh. Dari sisi praktis, pemerintah tidak 
memiliki insentif untuk menyetujui pengalihan yang justru memindahkan kendali 
proyek ke tangan kreditor karena hal tersebut secara langsung memperlemah posisi 
pemerintah dalam sengketa yang sedang berjalan. Dari sisi hukum administrasi, 
tindakan pejabat PJPK menyetujui pengalihan kontrak kepada pihak swasta di tengah 

6 Ibid., Pasal 1 angka 8.  

 



 

sengketa aktif sangat rentan dikualifikasikan sebagai tindakan ultra vires, mengingat 
kewenangan pejabat pemerintahan hanya dapat dijalankan dalam batas yang diberikan 
melalui atribusi, delegasi, atau mandat sebagaimana diatur dalam Undang-Undang 
Nomor 30 Tahun 2014 tentang Administrasi Pemerintahan. Dalam kondisi demikian, 
pejabat yang bersangkutan tidak akan bersedia menandatanganinya. Kondisi ini 
menunjukkan adanya kelemahan mendasar dalam struktur pembiayaan, seluruh paket 
jaminan bersifat asesoir terhadap FA, namun tidak satupun dari jaminan tersebut dapat 
menjangkau APBN atau APBD sebagai sumber AP yang sesungguhnya. Kelemahan ini 
pada akhirnya bermuara pada dualitas peran pemerintah yang telah diuraikan 
sebelumnya, yaitu bahwa pihak yang berkewajiban membayar AP merupakan pihak 
yang sama dengan pihak yang kebal dari eksekusi jaminan atas kegagalannya sendiri. 

B.​ Gagal Bayar Pemerintah dalam Skema B2G​
​ Gagal bayar pemerintah dalam proyek KPBU merupakan risiko yang 
berdampak langsung terhadap keberlangsungan kredit sindikasi. Berbeda dengan 
debitur korporat, pemerintah tidak dapat dipailitkan berdasarkan Undang-Undang 
Nomor 37 Tahun 2004 tentang Kepailitan dan PKPU. Dalam struktur project financing, 
AP merupakan satu-satunya sumber pendapatan proyek sekaligus dasar pelunasan 
kewajiban kepada para lender, tidak ada sumber arus kas alternatif yang dapat 
dijangkau sindikasi apabila AP terganggu. Government default dalam konteks ini 
karenanya bukan berarti pemerintah dinyatakan pailit, melainkan kegagalan pemerintah 
memenuhi kewajiban kontraktualnya untuk membayar AP sebagaimana diperjanjikan 
dalam Perjanjian KPBU.​
​ Dalam praktik, gagal bayar pemerintah umumnya dipicu oleh tiga kondisi. 
Pertama, pemotongan atau realokasi anggaran secara mendadak, sebagaimana terjadi 
secara masif melalui Peraturan Presiden Nomor 54 Tahun 2020 tentang refocusing 
anggaran di masa pandemi COVID-19. Kedua, pergantian kepala daerah atau pejabat 
yang berwenang, yang kerap berimplikasi pada tidak adanya komitmen untuk 
melanjutkan pembayaran AP yang telah disepakati pendahulunya. Ketiga, sengketa 
teknis, yaitu ketika pemerintah mengklaim bahwa standar layanan infrastruktur belum 
terpenuhi sebagai dasar untuk menahan pembayaran AP. Ketiga kondisi ini berbeda 
sifatnya, namun sama-sama berpotensi mengganggu arus kas project company dan 
menimbulkan risiko gagal bayar kepada sindikasi.​
​ Secara hukum, gangguan pembayaran AP tersebut perlu dibedakan antara 
technical default dan fundamental default, karena keduanya memiliki implikasi dan 
penanganan yang berbeda. Technical default terjadi ketika keterlambatan pembayaran 
AP masih berada dalam masa tenggang (grace period) yang diperjanjikan, sehingga 
masih terbuka kemungkinan bagi pemerintah untuk memenuhi kewajibannya tanpa 
menimbulkan konsekuensi lebih lanjut. Fundamental default terjadi ketika pemerintah 
secara tegas menolak untuk membayar, atau ketika keterlambatan tersebut berlanjut 
melewati masa tenggang tanpa pemulihan. Pada titik inilah kondisi tersebut 
dikualifikasikan sebagai event of default dalam facility agreement, yang membuka 
kewenangan Security Agent untuk melakukan percepatan pelunasan (acceleration) dan 
upaya eksekusi jaminan.​
​ Dalam proyek KPBU berbasis AP, gagal bayar pemerintah tidak hanya 
berdampak pada hubungan pemerintah dengan project company, tetapi juga dapat 

 



 

mengguncang struktur kredit sindikasi secara keseluruhan. Hal ini terjadi karena AP 
merupakan pembayaran berkala dari pemerintah/PJPK kepada Badan Usaha Pelaksana 
atas tersedianya layanan infrastruktur sesuai Perjanjian KPBU.7 Ketika pemerintah 
terlambat atau menolak membayar AP, arus kas project company langsung terganggu. 
Padahal, dalam skema project financing, pembayaran utang kepada kreditor sangat 
bergantung pada pendapatan proyek itu sendiri.8 Akibatnya, project company dapat 
gagal membayar cicilan pokok maupun bunga kepada sindikasi kreditor.​
​ Kegagalan pembayaran tersebut umumnya dikualifikasikan sebagai event of 
default dalam facility agreement. Setelah event of default terjadi, kreditor dapat 
menahan pencairan fasilitas, meminta pemenuhan kewajiban tambahan, atau 
mempercepat jatuh tempo seluruh utang melalui mekanisme acceleration. Risiko ini 
dapat semakin meluas apabila terdapat klausula cross-default, karena satu gagal bayar 
dapat memicu default dalam dokumen pembiayaan lainnya. Dalam kondisi tersebut, 
security agent berada pada posisi dilematis. Secara kontraktual, kreditor dapat menuntut 
eksekusi jaminan seperti fidusia piutang proyek, gadai saham, hak tanggungan, atau 
rekening proyek. Namun, apabila sumber pembayaran utama masih berada dalam 
mekanisme APBN/APBD, eksekusi tidak dapat dilakukan seperti terhadap aset privat 
biasa, sebab hukum perbendaharaan negara memberikan perlindungan terhadap uang 
dan barang milik negara/daerah.9​
​ Dengan demikian, gagal bayar pemerintah dapat berkembang menjadi sengketa 
segitiga: project company melawan pemerintah karena pembayaran KPBU tidak 
dipenuhi, project company melawan sindikasi kreditor karena gagal membayar 
pinjaman, dan kreditor melalui security agent menghadapi ketidakpastian dalam 
mengeksekusi jaminan. Oleh karena itu, gagal bayar pemerintah harus dipandang 
sebagai risiko sistemik dalam kredit sindikasi proyek KPBU, karena satu keterlambatan 
pembayaran dapat memicu gangguan arus kas, event of default, acceleration, 
cross-default, hingga sengketa multi-pihak.​
 

C.​ Upaya Hukum Project Company atas Gagal Bayar Pemerintah​
​ Ketika pemerintah gagal memenuhi kewajiban pembayaran dalam proyek 
KPBU, posisi project company menjadi sangat rentan. Keterlambatan pembayaran 
availability payment tidak hanya mengganggu arus kas proyek, tetapi juga dapat 
menyeret project company ke dalam tekanan sindikasi kreditor. Dalam posisi tersebut, 
project company tidak cukup hanya menggugat pemerintah, melainkan harus menyusun 
strategi hukum yang sekaligus menjaga keberlangsungan proyek dan mencegah 
terjadinya event of default dalam perjanjian kredit sindikasi.​
​ Upaya pertama yang paling penting adalah penyelesaian kontraktual. Project 
company dapat mendorong negosiasi ulang dengan pemerintah atau PJPK untuk 
menyesuaikan jadwal pembayaran availability payment, memperpanjang masa 
tenggang, atau mengakui tunggakan pembayaran sebagai kewajiban yang tetap harus 
dipenuhi. Langkah ini penting karena AP merupakan satu-satunya sumber pendapatan 

9 Pasal 50 Undang-Undang Nomor 1 Tahun 2004 tentang Perbendaharaan Negara. 

8 Kementerian Keuangan RI, “Siapa yang Membiayai Proyek pada Skema KPBU?,” KPBU Kementerian 
Keuangan, diakses 8 Juni 2026. 

7 Kementerian Keuangan RI, “Pembayaran Ketersediaan Layanan,” KPBU Kementerian Keuangan, 
diakses 8 Juni 2026. 

 



 

yang dapat digunakan project company untuk memenuhi kewajibannya, baik kepada 
pemerintah maupun kepada sindikasi kreditor. Namun, penyelesaian dengan pemerintah 
saja tidak cukup. Pada saat yang sama, project company juga harus berkomunikasi 
dengan sindikasi kreditor untuk mencegah keterlambatan pembayaran pemerintah 
berubah menjadi gagal bayar dalam facility agreement. Dalam praktiknya, hal ini dapat 
dilakukan melalui permohonan waiver, standstill agreement, atau restrukturisasi 
fasilitas kredit. Tujuannya adalah memberi ruang waktu bagi project company untuk 
menyelesaikan persoalan pembayaran dengan pemerintah tanpa langsung menghadapi 
percepatan jatuh tempo seluruh utang.​
​ Apabila proyek KPBU tersebut memperoleh penjaminan dari PT Penjaminan 
Infrastruktur Indonesia, klaim penjaminan juga dapat menjadi instrumen penting. Meski 
demikian, penjaminan ini tidak bekerja secara otomatis. Project company tetap harus 
membuktikan bahwa gagal bayar pemerintah termasuk dalam risiko yang dijamin, serta 
memenuhi prosedur klaim sebagaimana diatur dalam perjanjian penjaminan.10​
​ Jika jalur kontraktual tidak menghasilkan penyelesaian, project company dapat 
membawa sengketa ke forum arbitrase atau pengadilan. Arbitrase dapat ditempuh 
apabila Perjanjian KPBU memuat klausul arbitrase, sedangkan gugatan wanprestasi 
dapat diajukan apabila pemerintah secara nyata tidak memenuhi kewajiban pembayaran 
berdasarkan kontrak. Akan tetapi, jalur perdata tetap memiliki keterbatasan karena 
eksekusi terhadap uang atau barang milik negara/daerah tidak dapat dilakukan semudah 
eksekusi terhadap aset privat.11 Di luar itu, jalur tata usaha negara juga dapat 
dipertimbangkan apabila gagal bayar pemerintah bersumber dari keputusan atau 
tindakan pejabat pemerintahan. Misalnya, terdapat keputusan pembekuan pembayaran, 
penghentian alokasi anggaran, atau tindakan administratif lain yang menyebabkan 
project company tidak menerima pembayaran. Dalam situasi demikian, persoalannya 
tidak hanya berupa wanprestasi kontraktual, tetapi juga menyangkut keabsahan tindakan 
pemerintahan yang merugikan badan usaha. ​
​ Dengan demikian, upaya hukum project company dalam menghadapi gagal 
bayar pemerintah harus ditempuh secara kombinatif. Negosiasi, restrukturisasi, dan 
klaim penjaminan diperlukan untuk menjaga proyek tetap berjalan, sedangkan arbitrase, 
gugatan wanprestasi, atau gugatan tata usaha negara menjadi langkah lanjutan apabila 
pemerintah tetap tidak memenuhi kewajibannya. Strategi ini penting karena dalam 
kredit sindikasi proyek KPBU, kegagalan pembayaran pemerintah bukan hanya masalah 
hubungan kontraktual, tetapi juga dapat menentukan bertahan atau runtuhnya 
keseluruhan struktur pembiayaan proyek.​
 

III.​ PENUTUP 
A.​ Kesimpulan​

​ Berdasarkan pembahasan di atas, dapat disimpulkan bahwa, pertama, kredit 
sindikasi dalam proyek KPBU memiliki struktur hukum yang berbeda dari kredit biasa 
karena pembiayaannya didasarkan pada skema project financing. Dalam skema ini, 
pelunasan utang kepada para lender sangat bergantung pada arus kas proyek, terutama 
availability payment yang dibayarkan oleh pemerintah atau PJPK kepada project 

11 Pasal 50 Undang-Undang Nomor 1 Tahun 2004 tentang Perbendaharaan Negara. 
10 PT Penjaminan Infrastruktur Indonesia, “KPBU Indonesia: Definisi & Tantangan 

 



 

company. Oleh karena itu, hubungan hukum dalam kredit sindikasi KPBU tidak hanya 
melibatkan borrower dan lender, tetapi juga bergantung pada keberlanjutan kewajiban 
pembayaran pemerintah sebagai sumber utama pendapatan proyek. ​
​ Kedua, gagal bayar pemerintah selaku offtaker dalam hubungan 
business-to-government dapat menimbulkan sengketa hukum yang kompleks. Apabila 
pemerintah terlambat atau tidak membayar availability payment, maka arus kas 
project company akan terganggu dan berpotensi menyebabkan gagal bayar kepada 
sindikasi kreditor. Keadaan ini dapat berkembang menjadi event of default, 
acceleration, bahkan sengketa multi-pihak antara pemerintah, project company, dan 
para lender. Permasalahan tersebut semakin sulit karena instrumen jaminan yang 
dimiliki lender tidak dapat langsung menjangkau APBN atau APBD sebagai sumber 
pembayaran pemerintah.​
​ Ketiga, upaya hukum yang dapat ditempuh oleh project company dalam 
menghadapi gagal bayar pemerintah tidak dapat hanya bergantung pada gugatan. 
Langkah yang lebih tepat adalah menggunakan strategi bertahap, yaitu negosiasi ulang 
dengan pemerintah, restrukturisasi atau permohonan waiver kepada sindikasi kreditor, 
serta arbitrase, gugatan wanprestasi, atau gugatan tata usaha negara apabila 
penyelesaian kontraktual tidak berhasil. Dengan demikian, perlindungan hukum dalam 
kredit sindikasi KPBU harus dirancang sejak awal dalam struktur perjanjian, bukan 
baru dicari setelah pemerintah gagal melakukan pembayaran. 

B.​ Rekomendasi ​
​ Bagi para pihak dalam transaksi pembiayaan, struktur kredit sindikasi dalam 
proyek KPBU perlu dirancang dengan mengadaptasi standar dokumentasi APLMA 
untuk mengakomodasi dualitas peran pemerintah sebagai grantor sekaligus offtaker 
tunggal. Klausul government default, mekanisme escrow atas AP, gadai saham SPV, dan 
assignment Perjanjian KPBU harus dikonfigurasi sejak awal dengan kesadaran penuh 
bahwa seluruh paket jaminan bersifat asesoir terhadap facility agreement namun tidak 
satupun dapat menjangkau APBN atau APBD sebagai sumber AP yang sesungguhnya.​
​ Bagi regulator, diperlukan pengaturan yang lebih eksplisit mengenai prosedur 
penyelesaian ketika keterlambatan AP berpotensi memicu rantai technical default, 
fundamental default, acceleration, hingga cross-default dalam facility agreement. 
Selama tiga pemicu utama gagal bayar, tekanan fiskal, pergantian pejabat, dan sengketa 
standar layanan, tidak memiliki mekanisme eskalasi yang terikat waktu dan terintegrasi 
dalam Perjanjian KPBU, risiko sengketa segitiga antara project company, pemerintah, 
dan sindikasi kreditor akan terus menjadi ancaman struktural.​
​ Bagi praktisi hukum yang mendampingi project company, upaya hukum harus 
disusun secara kombinatif dan antisipatif sejak kontrak ditandatangani. Permohonan 
waiver, standstill, dan restrukturisasi fasilitas kredit harus dipersiapkan sebagai lapis 
pertama, serta arbitrase, gugatan wanprestasi, atau gugatan tata usaha negara sebagai 
langkah lanjutan apabila pemerintah tetap tidak memenuhi kewajibannya. 
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NOMINEE AGREEMENT AND FOREIGN LAND OWNERSHIP IN INDONE: INVALIDITY, 

CONSEQUENCES, AND LEGAL PROTECTION 
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ABSTRACT 
This paper examines the legal standing and consequences of nominee agreements under Indonesian 

law, specifically in the context of foreign nationals using such arrangements to circumvent restrictions on land 
ownership. Under Article 21 of the UUPA No. 5 of 1960, ownership of land under Freehold Title is exclusively 
reserved for Indonesian citizens, yet nominee schemes remain prevalent, with an estimated 7,500 villas and 
3,000 foreign-held properties identified as illegal. This paper addresses two central questions: first, how does the 
KUHPerdata assess the validity of such agreements and what are the consequences when they are declared void; 
and second, what legal protections does Indonesian law extend to the land, the Indonesian nominee, and the 
foreign beneficial owner. Through normative legal analysis of KUHPerdata, UUPA, Supreme Court 
jurisprudence, and relevant legal literature, this paper finds that nominee agreements are void by operation of 
law (batal demi hukum) for failing to satisfy the lawful cause requirement under Article 1320 KUHPerdata. 
Therefore, all accessory documents are equally void. The land reverts to the state, the foreign national receives 
no legal protection, and the Indonesian nominee bears civil liability for returning the purchase money under the 
principle of onverschuldigde betaling. 
Keywords : Batal Demi Hukum, Nominee Agreement, UUPA 
 

BACKGROUND 

Indonesia is a country full of tourism potential, which brings lots of attractions for foreigners to invest 

in Indonesia, especially in the property business. That is why villas and freehold lands are often found 

to be controlled by foreigners, yet the title deed bears the name of the local Indonesian citizen acting 

as a nominee, an arrangement that is frequently illegal under Indonesian law. These situations happen 

due to an agreement called a nominee agreement. A nominee agreement is defined as a contractual 

agreement where one party holds a legal title to a property on behalf of another party who is the true 

beneficial owner. Research from the Indonesian Nominee Crisis Working Group or K3NI revealed 

that around 7.500 villas and 3.000 foreign properties in Indonesia are considered illegal due to the use 

of nominee agreements.3 The prevalence of this practice raises fundamental legal questions: what are 

the legal consequences of a nominee agreement under Indonesian law, and how does Indonesian 

contract law govern such arrangements? 

To understand deeper about nominee agreements, think of it as a foreigner purchasing a 

property in Bali. Article 21 Number 5 1960 UUPA firmly establishes the asas nasionalitas, or 

nationality principle, which restricts ownership of land under Freehold Title (Hak Milik) and Right to 

3 Noor, Aslan., “Case Settlement of Nominee Agreement as A Mode ofLand Tenure for Foreign Nationals in 
Indonesia”, International Journal of Criminal Justice Science, Vol. 16, No. 2, 2021, pp.180-181. 

2 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM. 21, Jawa Barat, Indonesia, email: 
levita25001@mail.unpad.ac.id. 

1 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM. 21, Jawa Barat, Indonesia, email: 
nadine25004@mail.unpad.ac.id. 

 



 

Build Title (Hak Guna Bangunan) exclusively to Indonesian citizens. Therefore, foreigners are not 

entitled to own any land property under Freehold and Right to Build titles. Due to that specific law, 

foreigners tend to opt for a contractual agreement with local citizens, where the citizens act entirely 

under the direction of the foreigners. The certificate of ownership is then transferred from the original 

owner to the Indonesian citizen, even though the true economic interest and control remain with the 

foreigner. This practice can also be seen as “peminjaman kewarganegaraan” or “Indonesian 

citizenship lending” because the locals here are only seen as the fictive owners, not the real owners.4 

This practice unfortunately happens a lot in Indonesia because the way to claim a property or land is 

by a legal certificate, which means whoever whose name appears on the certificate will be considered 

as the owner. 

Nominee agreements in land transactions usually involve master agreements, thus typically 

needing a cluster of supporting documents, such as land ownership agreements, power of attorney, 

lease agreements, and beneficiary declarations.5 In practice, after the Indonesian citizen purchases the 

land, an irrevocable power of attorney is granted to the foreign national, authorizing the foreigner to 

perform all legal acts over the property, effectively granting full control without formal ownership. 

This layered structure gives the arrangement a deceptive appearance of legality, even though its 

substance directly violates Indonesian land law. The fact that, until 2007, there were no written 

regulations in Indonesia explicitly regulating or prohibiting nominee agreements created a legal 

vacuum that allowed nominee schemes to be used in various transactions.6 Even today, no statutory 

provision specifically prohibits nominee agreements where both parties are Indonesian citizens, 

resulting in a normative vacuum. This gap in the law has contributed to the continued misuse of 

nominee agreements. 

Beyond the land law dimension, a nominee agreement made between a foreign national as the 

beneficial owner and an Indonesian citizen as the nominee, with the intention of controlling land held 

under Freehold Title, also fails to satisfy the conditions for a valid agreement as established under 

Article 1320 KUHPerdata. Specifically, such an arrangement lacks a lawful cause (causa yang halal) 

as required by the fourth condition of Article 1320, rendering it null and void by operation of law 

(batal demi hukum), meaning the agreement is treated as though it never legally existed from the 

outset.7 Article 26 Paragraph (2) of the UUPA further reinforces this consequence by providing that 

any act, whether a sale, exchange, grant, or any other transaction, whether directly or indirectly 

intended to transfer Freehold Title to a foreign national, is null and void, with the land reverting to the 

7 Kitab Undang-Undang Perdata, Article 1320. 

6 Viola Audy dan Amad Sudiro, “Legal Implications of Nominee Schemes in Foreign Ownership of Limited 
Liability Companies in Indonesia”, Delegata Jurnal Ilmu Hukum, Vol. 11, No. 1, 2019, pp. 11. 

5 Ida Ayu Sintya Naraswari Manuba (et.al.), “Ownership of Land Rights by Foreigners Using the Name of 
Indonesian Citizens”, Ius Positum: Journal of Law Theory and Law Enforcement, Vol. 3, No.3, 2024, pp. 41. 

4 Putri, Alvi., “Perjanjian Pinjam Nama Warga Negara Asing Dengan Objek Hak Atas Tanah Melalui Pranata 
Hukum Nasional (Analisis Simulasi Kasus Dalam Putusan Pengadilan Negeri Denpasar Nomor 1138/ 
PDT.G/2020/PN DPS), Jurnal Indonesia Notary, Vo. 6, No. Iss3, 2024, pp.2-3. 

 



 

state and no right to reclaim any payments already made.8 These provisions together form the primary 

legal basis for examining both the validity and the consequences of nominee agreements in Indonesia, 

which this paper will analyze in the discussion that follows. 

From the issues described above, this writing will address two primary legal questions. First, 

how does KUHPerdata assess the validity of nominee agreements used by foreign nationals to control 

land ownership in Indonesia, and what are the legal consequences when such an agreement is declared 

void by operation of law (batal demi hukum)? Second, what legal protections does Indonesian law 

provide to the land serving as the object of the agreement, the Indonesian citizen acting as the 

nominee, and the foreign national as the beneficial owner within the context of such arrangements?  

 

DISCUSSION 

I. The Validity of Nominee Agreements Under KUHPerdata 

The validity of any agreement in Indonesia is based on Article 1320 of the KUHPerdata, which 

establishes four conditions that must be simultaneously fulfilled for an agreement to be legally valid. 

These conditions are mutual consent (kesepakatan), legal capacity of the parties (kecakapan), a 

specific and determinable object (suatu hal tertentu), and a lawful cause (suatu sebab yang halal).9 As 

viewed, the first two conditions relate more to the parties themselves and are therefore classified as 

subjective conditions, the non-fulfillment of which renders an agreement voidable (dapat dibatalkan) 

upon request by one of the parties. The latter two, however, are objective conditions that apply to the 

agreement itself, and failure to satisfy either of them causes the agreement to be void by operation of 

law (batal demi hukum), as if it never existed. This distinction is critical to the analysis of nominee 

agreements because the defect in such arrangements lies squarely within the objective conditions, 

specifically the requirement of a lawful cause. 

A nominee agreement violates the objective requirements of a lawful cause under Article 

1320 Paragraph (4) KUHPerdata because it contravenes the clauses in the UUPA, which explicitly 

prohibit foreigners from holding land under Freehold Title. The clear concept of a lawful cause is not 

directly defined in the KUHPerdata, but Article 1337 provides its negative boundaries, as stated: 

“Suatu sebab adalah terlarang, jika sebab itu dilarang oleh undang-undang atau bila sebab itu 

bertentangan dengan kesusilaan atau dengan ketertiban umum.”10 

 In the context of nominee agreements, the cause of the arrangement is to circumvent Article 

21 of the UUPA, which restricts Freehold Title ownership exclusively to Indonesian citizens.11 The 

true intention of the foreign national is not to participate in a lawful contractual relationship, but to use 

the identity of an Indonesian citizen as a legal mask over what is practically a foreign ownership. 

Doctrinally, such agreements fall under the category of void (batal demi hukum) as they constitute a 

11 Undang-Undang Pokok Agraria, Article 21. 
10 Kitab Undang-Undang Perdata, Article 1337. 
9 Kitab Undang-Undang Perdata, Article 1320. 
8 Undang-Undang Pokok Agraria, Article 26. 

 



 

form of legal circumvention (fraus legis).12 Article 1335 KUHPerdata further reinforces this by stating 

that an agreement without a lawful cause, or one made on a false or prohibited cause, carries no legal 

force whatsoever.13 

 Because the flaw in nominee agreements lies in the cause, the legal consequences differ 

materially from those arising from cases with unfulfilled subjective conditions. When subjective 

conditions are not met, the agreement continues to exist until a party applies to the court for an 

annulment. Meanwhile, when objective conditions are not met, the agreement is void from the 

beginning, as if no agreement and no legal obligation ever existed, with this void taking effect 

retroactively (ex tunc).14 This means there is nothing to ratify, cure, or enforce. A nominee agreement 

is, therefore, not only defective, but it is also legally nonexistent from the moment it was purportedly 

made. This conclusion holds even where the nominee agreement has been formalized through an 

authentic notarial deed, since the agreement remains void for failing to satisfy the causa halal 

requirement under Article 1320 KUHPerdata, regardless of the formal instrument used.15 

 A further spectrum of the invalidity also concerns the layered documents typically correlated 

with nominee arrangements, including the irrevocable power of attorney, the lease agreement, and the 

beneficiary declaration. These documents are legally dependent on the validity of the primary 

nominee agreement. Under the principle that an accessory follows the principal, the collapse of the 

main agreement (nominee agreement) brings down all correlated instruments with it. The irrevocable 

powers of attorney and long-term lease agreements cannot salvage a nominee arrangement because 

their substance remains illegal, and the Supreme Court, through SEMA No. 10 Tahun 2020 has 

declared that all deeds that purport to transfer ownership rights to foreign nationals through a nominee 

are void by operation of law.16  The nominee deeds made in such arrangements have fundamentally 

violated the objective requirements of a valid agreement under KUHPerdata since the content of the 

agreement contravenes UUPA and its implementing regulations. Therefore, all such deeds must be 

declared void. This means the power of attorney, the lease agreement, and any beneficiary declaration 

lose their legal basis simultaneously and cannot independently sustain the arrangement. 

 Indonesian courts themselves are already quite consistent on the matter of nominee 

agreements. This is proven by the multiple decisions made by the Supreme Court on the matter. For 

16 Kirana, “Risiko Hukum Penggunaan Perjanjian Nominee dalam Kepemilikan Aset”, 2026, 
<https://kontrakhukum.com/article/risiko-ahukum-penggunaan-perjanjian-nominee-dalam-kepemilikan-aset/>, 
[diakes pada 15/05/2026]. 

15 Mangedar Pulungan (et.al),”Akibat Hukum Perjanjian Nominee Dalam Praktek Jual Beli 
Tanah di Indonesia”,  Jurnal Sakato Ekasakti Law Review Universitas Ekasakti, Vol. 3, No.1, April 2024, pp. 
34. 

14 Marianna Sutadi, “Perjanjian Tidak Berbahasa Indonesia Tetap Sah”, 2023, 
<https://jdihdokum.pacitankab.go.id/garu/blog/read/perjanjian-tidak-berbahasa-indonesia-tetap-sah>, [diakses 
pada 15/05/2026]. 

13 Kitab Undang-Undang Perdata l, Article 1335. 

12 I Made Angga Legawa (et.al), “Kedudukan Hukum Perjanjian Nominee dalam Sistem Hukum Perdata 
Indonesia”, Hukum Inovatif : Jurnal Ilmu Hukum Sosial dan Humaniora Universitas Udayana, Vol. 2, No. 2, 
April 2025, pp. 309. 

 



 

example, Putusan PN DENPASAR Nomor 1387/Pdt.G/2025/PN Dps, Putusan PT DENPASAR 

Nomor 144/PDT/2021/PT DPS, dan Putusan PN GIANYAR Nomor 112/ Pdt.G/ 2016/ PN Gin. In a 

public discussion, Supreme Court Justice I Gusti Agung Sumanatha affirmed that the MA does not 

recognize the practice of nominee agreements where Indonesian citizens act as nominees on behalf of 

foreign nationals as beneficiaries over land or property in Indonesia, as foreign nationals who engage 

in such arrangements are not entitled to legal protection.17  

 Beyond the invalidity of the agreement itself, the UUPA provides an additional and separate 

layer of sanction that operates independently of KUHPerdata. Article 26 Paragraph (2) of the UUPA 

provides that any act, directly or indirectly, intended to transfer Freehold Title to a foreign national is 

null and void. As a consequence, the land and any buildings on it will revert to the state, and all 

payments that have been received cannot be reclaimed. This rule operates as lex specialis relative to 

the general contract law of KUHPerdata. In this situation, the court assesses the substance and 

purpose of the agreement, not merely its formal appearance, and declares a nominee agreement void 

and without legal protection accordingly. The combined operation of KUHPerdata Article 1320 and 

UUPA Article 26 Paragraph (2) thus leaves no room for nominee arrangements to survive legal 

scrutiny. Thus, they are invalid as contracts, and their object is forfeited to the state as a matter of 

agrarian law. 

 

II. Legal Protection for the Land, the Indonesian Nominee, and the Foreign National 

Nominee Agreement actually already ruled under the UUPA based on Article 21 Paragraph (1) that 

only Indonesian citizen that has a right to own land legally, so it can be said that the law already rules 

out Nominee Agreement, where the purpose of Article 21 Paragraph (1) itself is to protect Indonesian 

citizens. Lots of people may assume that the foreign nominee gets the most benefit from a Nominee 

Agreement, but that is not always the case.18 The Supreme Court themself actually recognized the 

Indonesian Nominee as the legal owner of the property in the agreement. This gives them the right to 

transfer, sell, or take any action with the property in question under the law. The foreign Nominee in 

this case was never recognized as one of the owners under the agreement. Looking at the National 

Law of UUPA Article 41, it is stated that foreign citizens can only own land rights under the status of 

“right of use” and “right ol lease” from land directly controlled by Indonesian Nation or land owned 

by another person, which grants the authority and obligations specified in the decision to grant it by an 

authorized official or in a lease agreement, rental agreement, or land cultivation agreement, provided 

that it does not conflict with the provisions of this Law. 19National Judge I Gusti Sumanatha stated a 

19 Einze, Norman, “Siapa yang Berpeluang Paling Untung dari Perjanjian Nominee?”,2020, 
https://www.hukumonline.com/berita/a/siapa-yang-berpeluang-paling-untung-dari-perjanjian-nominee-lt5e513c
47eb594/. [diakes pada 16/05/2026]. 

18 Undang-Undang Pokok Agraria, Article 21, Op.cit. 

17 Diksimerdeka, “Marak di Bali, Mahkamah Agung Tegaskan Nominee adalah Penyelundupan Hukum”, 2020, 
<https://diksimerdeka.com/2020/02/24/marak-di-bali-mahk, which 
statesamah-agung-tegaskan-nominee-adalah-penyelundupan-hukum/>, [diakses pada 15/05/2026]. 

 



 

statement that said “Nominee Agreement results in two concepts of ownership, legal owner and 

beneficiary, National Court only recognized legal owner”, this statement reflects again on the way to 

prove a legal land ownership is through a certificate, meaning that in Nominee Agreement, Indonesian 

Nominee’s name is the one written legally so still, the Indonesian Nominee is the rightfully owner of 

the land. 20 However, this does not remove the legal consequences that an Indonesian Nominee has to 

fulfill due to them still participating in this agreement, although the Indonesian Nominee gets the legal 

owner. Often, the Indonesian party Nominee, whose names are listed as the landowners, can be held 

legally responsible even if they are not aware of the actual business activities.21 Based on SEMA No.7 

Tahun 2012, it is stated that “protection must be given to buyer who has a good faith although later if 

it is found that the seller is not legally right to own the land”, this stance was taken by the Supreme 

Court to protect the rights of Indonesian citizens from buying a property or land that from a Nominee 

Agreement because the National Court also supports the illegal owner to be filed lawsuit by the buyer.   

The question now is, where does the land or the property ownership go from a Nominee 

Agreement that has been resolved in the Supreme Court? To answer that, there is a real-life case about 

a Nominee Agreement that has been settled, in which the High Court ruled in case number 

12/pdt/2014/pt.dps.22 This case happened in a Nominee Agreement where a foreign citizen named 

Saito Hiromi made an agreement with an Indonesian citizen named Choirul Anam. They both dealt in 

a Nominee Agreement, which ended up in Court due to Saito filed a lawsuit against Choriul because it 

is claimed that Choirul tried to sell the land independently. This dispute was then settled in court, 

where the Judge decided based on Article 21 Paragraph (1) of UUPA that Saito as a foreign citizen 

does not have the right to own the land and the lawsuit that he filed was declined and as a result, the 

land’s owner then goes to Indonesia. However, Choirul also had an obligation to return the land 

purchase money that was given by Saito to him. The obligation of paying the land purchase money in 

this dispute or in any Nominee Agreement case usually goes to the Indonesian citizen, this is based on 

Article 1359 Paragraph 1, that stated about Onverschuldigde Betaling.23 Nominee Agreement 

considered that there was never a legal relationship or legitimate debt between the parties. 

Furthermore, in the Saito and Choirul dispute, the money that Saito previously paid to purchase the 

land is considered an unpaid payment, and Saito is legally entitled to demand its return from 

Choirul.24 This proves that Indonesian law does protect Indonesian citizens in land ownership, but that 

does not mean Indonesian citizens that are involved in Nominee Agreements can be free from the 

legal consequences. That is why Indonesian citizens who are involved in a Nominee Agreement often 

24 Dedy Dirawan, Loc.cit. 
23 Kitab Undang-Undang Perdata l, Article 1359. 

22 Dirawan, Dedy. “Penyelesaian Konflik Akibat Perjanjian Nominee dalam Perspektif ADR”, Jurnal Hukum 
Kenotariatan, Vol. 5, No. 1, 2021, pp. 40-42. 

21Jayanti, Hanifah, “Kian Marak, Antara Celah Hukum dan Ancaman Pidana Praktik Nominee di Indonesia”, 
2026, 
https://www.hukumonline.com/berita/a/kian-marak--antara-celah-hukum-dan-ancaman-pidana-praktik-nominee-
di-indonesia-lt69f33e44dcaa/ [diakes pada 16/05/2026]. 

20 Ibid. 

 



 

have to pay the legal consequences by returning the money for the purchased land to the court. The 

ownerless land is then being protected by the law through a government takeover. This is based on 

Article 26, Paragraph 2, Number 5 of UUPA of 1960, where it says that the Nominee Agreement is 

void by law, and by that, the land falls to the state, with the provision that the rights of other parties 

burdening it remain in force. All payments received by the owner cannot be claimed back. 25This is a 

way of the national government to protect the land, and this goes back to the national principle of 

nationalism that UUPA lives by, taking over the land is a preventive action from the occurrence of 

land ownership monopoly by foreign parties. 

 

CONCLUSION 

Nominee agreements involving foreign nationals as beneficial owners of Freehold Title land in 

Indonesia are void by operation of law (batal demi hukum) for failing to satisfy the lawful cause 

requirement under Article 1320 KUHPerdata, as their underlying purpose directly contravenes Article 

21 UUPA. This invalidity operates retroactively, rendering the agreement legally nonexistent from its 

inception regardless of whether it was formalized through a notarial deed. All accessory documents, 

including irrevocable powers of attorney, long-term lease agreements, and beneficiary declarations, 

are equally void as they fall within the principal agreement. The Supreme Court, through SEMA No. 

10 Tahun 2020 and consistent judicial decisions, has firmly established that nominee arrangements 

constitute legal circumvention (fraus legis) and carry no legal force whatsoever. 

In terms of legal protection, Indonesian law recognizes the Indonesian nominee as the 

juridical owner of the land, yet this does not exempt them from civil liability, particularly the 

obligation to return purchase money to the foreign party under the principle of onverschuldigde 

betaling as provided in Article 1359 KUHPerdata. The foreign national, on the other hand, receives no 

legal protection and has no enforceable claim over the property. Upon judicial resolution, the land 

reverts to state ownership pursuant to Article 26 Paragraph (2) UUPA, as a direct application of the 

nationality principle that underlies the entire Indonesian agrarian i law framework. Ultimately, 

nominee agreements expose all parties involved to significant legal risk with no avenue for legal 

remedy under Indonesian law. 
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INDONESIA AND THE BOARD OF PEACE: A GLOBAL MISSION OF PEACE OR A 
CONTRADICTORY MOVE? 

Fadel Muhammad Dzikri1, Ario Tiar Wirasena2, and Fadilla Arsya Fauzi3 

 

Abstract 
The Israel-Palestine conflict highlights how difficult it is for international law to balance national 

sovereignty with the responsibility to protect. While the Board of Peace (2026) aims for regional 

stability, its legal foundation under the 1969 Vienna Convention on the Law of Treaties is deeply 

flawed. The Charter ignores essential rules such as mutual consent in Article 3(2), the rights of 

third states in Article 34, and the fundamental right to self-determination in Article 53. By 

conflicting with the United Nations Charter under Article 30 and its own purpose under Article 

31, the institution acts as a legal theatre without substantive validity. For Indonesia, participating 

in this framework creates a contradiction with its free and active foreign policy and its 

constitutional duty to oppose colonialism as stated in The Constitution of The State of The 

Republic of Indonesia of the Year 1945, paragraphs 1 and 4 of the Preamble. Ultimately, joining 

an organization that operates outside established legal standards threatens the constitutional 

integrity and the principled identity of the Republic of Indonesia. 

Keywords: Board of Peace, VCLT 1969, Indonesia Foreign Policy, Palestine, Jus Cogens, 

Constitutional Integrity 

 
I.​ Background 

The hope for a peaceful world is certainly a dream for many nations. But for some of 
them, that dream is very much still out of reach. Wars, chaos, and desperation are 
haunting these nations to this day. As the world we live in now should’ve guaranteed 
peace for all nations, some efforts were made to uphold that peace. In this case, there is 
one from some that would bring peace for all nations, called International Law. Before 
talking about international law as a whole, understanding what law means is 
fundamental. The idea of law itself came from a community that has created for itself a 
framework of principles regarding what can be done, what cannot be done, permissible 
acts, and forbidden acts, which have all been spelled out within the consciousness of 
that community.4 

Law is an element that binds the members of the community together in their 
adherence to recognised values and standards. It is both permissive and coercive, 
depending on the circumstances. The law acts as a regulator for society’s behavior as a 
form of discipline and peace. Connecting the meaning of law to the term international 

4 Malcolm N. Shaw QC, International Law, Cambridge University Press, 2017, p. 1. 

3 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, 
email: fadilla25001@mail.unpad.ac.id. 

2 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, 
email: ario25001@mail.unpad.ac.id. 

1 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, 
email: fadel24001@mail.unpad.ac.id. 
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means that international law is a set of rules for nations to follow with nation-states as 
its principal subjects.5 There is no unified system of sanctions in international law in the 
sense that there is in municipal law, but there are circumstances in which the use of 
force is regarded as justified and legal.6 Which means that there is no such thing as one 
sole law enforcement, such as the international police. Rather, international law is an 
agreement that all nations should follow, so if a nation violates it, there may be 
international consequences, but not in the form of arrest or definitive sanctions. 

Every nation has its own sovereignty. National sovereignty in its strongest form 
is the exclusive right of a nation state to make unilateral determinations about matters 
within its competence and is closely related to the concept of “domestic jurisdiction”.7 
National sovereignty finds its ultimate expression in the Charter of the United Nations 
Article 2(7), which provides: “Nothing contained in the present Charter shall authorize 
the United Nations to intervene in matters which are essentially within the domestic 
jurisdiction of any state or shall require the Members to submit such matters to 
settlement under the present Charter; but this principle shall not prejudice the 
application of enforcement measures under Chapter VII.”8 National sovereignty gives 
the nation-state the authority to make final decisions about a broad range of subjects 
without any reference to external authority.9 With that in mind, nations would have full 
authority to do anything as long as it suits their own system of law in the name of 
sovereignty. External authority, such as the United Nations, would have no power in 
stopping those nations from doing what they’re doing. Regarding international 
problems, it would be hard for international law to intervene if a certain nation views it 
as a form of sovereignty, even if it’s a problem involving other nations. 

One of the examples is the Israel-Palestine conflict. This started from the 
problem of reclaiming a place. Jewish immigrants and their descendants, guided by the 
nationalist ideology of Zionism, and the Palestinian Arab inhabitants among whom the 
Zionists settled, both claim an exclusive right to inhabit and control some or all of 
Palestine.10 The Israel-Palestine conflict has led to a protracted humanitarian crisis, 
characterized by widespread displacement, dispossession, and the plight of refugees. 
Since the establishment of the State of Israel in 1948, hundreds of thousands of 
Palestinians have been forcibly displaced from their homes, resulting in the creation of 
one of the largest refugee populations in the world. The  Palestinian refugee diaspora, 
scattered across the Middle East and beyond, continues to endure precarious living 
conditions, restricted access to basic services, and limited opportunities for education 
and employment. Similarly, Israeli communities living near conflict zones, particularly 
in southern Israel near the Gaza Strip, face constant threats from rocket attacks, 
incursions, and security concerns. The psychological toll of living under the shadow of 

10 James L. Gelvin, The Israel-Palestine Conflict: One Hundred Years of War, Third Edition, Cambridge 
University Press, 2008, p. 3. 

9 Fred L. Morrison, Loc.Cit. 
8 U.N. Charter art. 2, para. 7. 

7 Fred L. Morrison, “Between a Rock and a Hard Place: Sovereignty and International Protection”, 
Chigaco-Kent College of Law, Vol 80, 2005.  

6 Ibid. p. 3. 
5 Ibid. 
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violence and insecurity exacerbates trauma and stress, especially among children and 
vulnerable populations.11 

International law is very hard to use in this situation. The United Nations failed 
to prevent this conflict because it is built on the old nation-state system, which allows 
national governments to claim the right to commit crimes against their own citizens and 
justify genocide under claims of sovereignty. The Responsibility to Protect (R2P) 
doctrine was supposed to overcome claims of national sovereignty. Under R2P, the 
United Nations and relevant regional organizations have the right to intervene in nations 
that are murdering their own citizens. However, very few nations are willing to sacrifice 
the blood of their own military troops to carry out such R2P interventions.12 R2P has not 
yet become enforceable international law. It is still rejected by genocidal states. 
Moreover, the lack of a United Nations Military Force also makes the prevention 
difficult.13 

In this regard, the President of the United States, Donald Trump, founded the 
Board of Peace, whose charter was ratified on the 22nd of January 2026, in Davos, 
Switzerland. According to the Charter of the Board of Peace, Article 1. The Board of 
Peace is an international organization that seeks to promote stability, restore dependable 
and lawful governance, and secure enduring peace in areas affected or threatened by 
conflict. The Board of Peace shall undertake such peace-building functions in 
accordance with international law and as may be approved in accordance with this 
Charter, including the development and dissemination of best practices capable of being 
applied by all nations and communities seeking peace.14 The initial plan of the Board of 
Peace is to resolve the issue of Israel and Palestine that has been ongoing for a long 
time. The plan is to revitalize Gaza to be a deradicalized, terror-free zone that does not 
pose a threat to its neighbours and is redeveloped for the benefit of the people of Gaza, 
who have suffered more than enough. This plan is then proposed to both Israel and 
Palestine with some conditions for both countries. 

The Board of Peace consists of 26 founding members from different nations, 
including Indonesia. Prabowo Subianto, the president of Indonesia, signed the Board of 
Peace Charter on 22nd of January 2026. He believes that the involvement of Indonesia 
is a form of commitment to uphold world peace, and also to resolve international 
conflicts peacefully. This also means for a strategic movement to keep the transition of 
Gaza in a two-state solution and will not develop as a permanent setting that would 
ignore the rights of the people of Gaza.15 This would be a polemic because the Board of 
Peace has a direct involvement with Israel as one of its founding members, but on the 
other hand, Palestine is not involved directly. Also, considering the recent attack on Iran 

15 Biro Pers, Media, dan Informasi Sekretariat Presiden, “Presiden Prabowo Tandatangani Piagam Board 
of Peace, Tegaskan Peran Aktif Indonesia Jaga Implementasi Solusi Dua Negara”, 2026, 
<https://presidenri.go.id/siaran-pers/presiden-prabowo-tandatangani-piagam-board-of-peace-tegaskan-per
an-aktif-indonesia-jaga-implementasi-solusi-dua-negara/>, [accessed on 27/03/2026]. 

14 Charter of the Board of Peace, art. 1. 
13 Ibid.  

12 Gregory H. Stanton, The Cairo Review of Global Affairs, “Looking Backward into The Future: Why 
the United Nations Has Failed to Prevent Genocide”, 2024, 
<https://www.thecairoreview.com/essays/looking-backward-into-the-future-why-the-united-nations-has-fa
iled-to-prevent-genocide/>, [accessed on 27/03/2026]. 

11 Anurag Yadav and Jyotika Tekchandani, “Causes and Consequences of Israel Palestine War”, 
International Journal for Multidisciplinary Research (IJFMR), Vol. 6, 2024. 
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by the USA and Israel, which is still going on and is increasing in number and 
intensity,16 would be a huge question if the movement of the Board of Peace really is 
trying to achieve “peace” if this movement is led by someone who is still doing an 
attack. Is the Board of Peace established only as a strategic political movement for 
something worse? The involvement of Indonesia should also be evaluated specifically. 
If Indonesia is trying to uphold peaceful movements, does this involvement align with 
the principles of peace Indonesia is trying to uphold? And would it backfire on 
Indonesia for its role as a mediator? 

 
II. Discussion 

A.​ Legal Legitimacy within the Board of Peace Charter under the Vienna Convention 
1969 
The 1969 Vienna Convention on the Law of Treaties serves as the definitive legal 
framework for evaluating the legitimacy of international agreements. By examining the 
Board of Peace Charter against these established rules, we can determine whether the 
organization is built on a valid legal basis or if its provisions fundamentally conflict 
with the primary norms of international law. A fundamental requirement of any treaty is 
that it must be a genuine agreement between states.17 However, Article 3.2 of the Board 
of Peace Charter undermines this definition by establishing a dual role for Donald J. 
Trump as both the Chairman and the representative of the United States.18 This personal 
concentration of power contradicts the principle of mutual consent between sovereign 
nations and shifts the document away from being a legitimate interstate agreement. 
When an international instrument depends so heavily on a single person's authority, it 
weakens the legal standing of the document as a valid treaty. ​  

Moreover, the Charter appears to disregard the rights of third states under 
Article 34 of the VCLT. This principle dictates that a treaty cannot create obligations or 
rights for a third state without its explicit consent.19 If the Board of Peace regulates or 
administers Gaza without the participation or consent of Palestine, the issue is not 
limited only to the violation of third-state rights under Article 34 of the Vienna 
Convention on the Law of Treaties. This administrative framework directly infringes 
upon the principles of territorial sovereignty and self-determination as recognized in the 
United Nations Charter. By attempting to govern a territory without the consent of its 
sovereign inhabitants, the Board of Peace violates a foundational rule of international 
legal relations. Such an intervention into domestic affairs without a legal basis is a 
direct breach of the non-interference principles that the international community is 
bound to uphold. 

Furthermore, the Charter’s conflict with peremptory norms, or jus cogens, 
under Article 53 of the VCLT presents a significant legal concern. A treaty is 

19 Vienna Convention on the Law of Treaties (VCLT) 1969, Article 34. 

18 Ferinda K Fachri, “Board of Peace Bentukan Trump Dinilai Bertentangan dengan Resolusi PBB dan 
UUD 1945”, February 2026, 
<https://www.hukumonline.com/berita/a/board-of-peace-bentukan-trump-dinilai-bertentangan-dengan-res
olusi-pbb-dan-uud-1945-lt698a12e64caf2/?page=2>, [accessed on 25/03/2026]. 

17 Vienna Convention on the Law of Treaties (VCLT) 1969, Article 2. 

16 Elizabeth Melimopoulus, “US-Israel war on Iran: What’s happening on day 27 of attacks?”, 2026, 
<https://www.aljazeera.com/news/2026/3/26/us-israel-war-on-iran-whats-happening-on-day-27-of-attacks
>, [accessed on 27/03/2026]. 
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considered void if it violates fundamental international norms such as the right to 
self-determination and sovereign equality. By excluding Palestine from discussions and 
recognizing only Israel’s role in Gaza, the Board of Peace directly contradicts United 
Nations resolutions that acknowledge Palestinian sovereignty. This approach pushes a 
narrative that disregards the legal existence of Palestine, which is fundamentally 
incompatible with the global legal order. For a nation like Indonesia, this also conflicts 
with the First Paragraph of the 1945 Constitution, which firmly rejects all forms of 
colonialism and foreign domination.20 

Beyond these legal concerns, the deliberate absence of Palestinian 
representation alongside the active membership of Israel introduces a fundamental 
contradiction that compromises the integrity of the entire Charter. The creation of 
international treaties fundamentally requires a strict adherence to the principle of good 
faith, and the process must simultaneously demonstrate a deep respect for the sovereign 
equality of all affected parties.21 By establishing a peace-building body that embraces an 
occupying power while excluding the primary victims of the conflict, the Charter 
prevents itself from serving as an instrument of true justice. This exclusionary approach 
is driven by the dominant role of the United States, which has a long history of utilizing 
its diplomatic influence to block international resolutions that favor Palestinian 
sovereignty.22 

Another fundamental legal barrier to the Charter involves the hierarchy of 
international obligations. While Article 30 of the VCLT governs the application of 
successive treaties it explicitly subordinates this process to Article 103 of the United 
Nations Charter. It is this specific provision within the UN Charter that establishes the 
true hierarchical supremacy by dictating that obligations under the United Nations 
framework prevail over any other international agreements.23 The Board of Peace 
Charter operates in direct contradiction to established UN mechanisms by attempting to 
bypass the recognized rights of Palestine. Constructing a new treaty that conflicts with 
the supreme authority of the United Nations violates the established order of 
international law. Consequently any provisions within the Charter that clash with these 
overriding global obligations hold no legal force. In Article 31 of the VCLT the 
provision mandates that a treaty must be interpreted in good faith and in accordance 
with its object and purpose.24 The primary objective of any agreement claiming to be a 
peace charter should intrinsically focus on conflict resolution and the protection of 
fundamental human rights. However the Board of Peace Charter appears to diverge 
from these goals by maintaining an asymmetrical power dynamic and overlooking the 
complexities of the ongoing occupation. When a legal instrument significantly contrasts 
with its own stated objective of genuine peace it raises questions regarding its alignment 
with the rational standards of treaty formation. Such an internal inconsistency 
complicates the substantive legitimacy of the Charter before the international 
community and further challenges its overall legal validity. 

24 Vienna Convention on the Law of Treaties (VCLT) 1969, Article 31. 
23 Vienna Convention on the Law of Treaties (VCLT) 1969, Article 30. 

22 Intan Bedisa, “6 Kritik dan 4 Desakan INFID Terhadap Board of Peace”, February 2026, 
<https://infid.org/6-kritik-dan-4-desakan-infid-terhadap-board-of-peace/>, [accessed on 25/03/2026]. 

21 Vienna Convention on the Law of Treaties (VCLT) 1969, Preamble. 
20 Constitution of the Republic of Indonesia 1945, Preamble. 
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The formation of the Board of Peace also raises significant questions regarding 
the peremptory norm of Palestinian self-determination. In this context, academic 
literature provides a clear perspective regarding the validity of such bodies. As 
Alexander Orakhelashvili observes in the European Journal of International Law, if a 
relevant norm is peremptory, then states cannot derogate from it, establishing an 
organization with the power to act in disregard of jus cogens.25 This perspective 
suggests that the creation of the Board of Peace represents a fundamental departure 
from established state responsibility. Consequently, the international community 
maintains a legal responsibility to withhold recognition of this Charter and to prioritize 
the existing mandates of international law. 

In conclusion, the Board of Peace Charter encounters significant challenges in 
meeting the fundamental criteria of a legitimate international treaty under the 1969 
Vienna Convention. The concentration of executive authority, the proposed actions in 
third-party territories without mutual consent, and the apparent inconsistencies with 
peremptory norms raise substantial questions regarding its structural validity. These 
concerns are further compounded by its conflict with the hierarchical supremacy of the 
United Nations framework and a noticeable divergence from its own stated object and 
purpose. Furthermore, the academic perspective regarding state responsibility suggests 
that establishing an organization in disregard of fundamental norms complicates its 
legal standing and acceptance before the international community. Consequently, the 
absence of Palestine in discussions concerning its own sovereignty indicates a departure 
from the established principles of good faith and inclusive multilateralism, rendering the 
legal foundation of this agreement highly questionable as a binding framework for 
international peace-building initiatives. 

 
B.​ The Alignment of Indonesia’s Involvement with its Foreign Policy and Diplomacy. 

As stated in Article 3 of Law No. 37 of 1999 on Foreign Relations, Indonesia’s foreign 
policy adheres to the principle of bebas aktif (free and active) enshrined for national 
interest.26 The “free” aspect has usually been understood as a  non-involvement in 
military alliances or defence arrangements, which had characterized global politics 
during the Cold War.27 On the other hand, “active” aims at taking part energetically in 
preserving peace and easing conflicts that might be caused by either bloc.28 The foreign 
policy doctrine was designed to keep Indonesia’s independence to the maximum, by 
allowing the country to pursue whatever course deemed best to serve its national 
priorities, without being tied up to external commitments it could not control. This 
means joining military alliances or hosting foreign military bases on its soil was, and 

28 Helga Yohana Simatupang and Michael Romulus Panggabean. “The Implementation of Indonesia’s 
Free and Active Foreign Policy Over the Russia-Ukraine War During Indonesia’s G20 Presidency.”  
ICOSI-HESS, 2022, ASSEHR 710, p. 590. 

27 Dewi Fortuna Anwar. “INDONESIA’S FOREIGN POLICY AFTER THE COLD WAR.” Southeast 
Asian Affairs, 1994, pp. 146–63. JSTOR, https://www.jstor.org/stable/27912099. [Accessed on 
25/03/2026]. 

26 Law No. 37 of 1999 on Foreign Relations (Indonesia), Art. 3. 

25 Alexander Orakhelashvili, “The Impact of Peremptory Norms on the Interpretation and Application of 
United Nations Security Council Resolutions”, The European Journal of International Law, Vol. 16 no.1, 
2005, p. 60. 
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continues to be, anathema to Indonesia.29 Through this belief, Indonesia clearly upholds 
the international peace and security that aligns with the principles of the United Nations 
Charter. However, Indonesia’s involvement in the Board of Peace raises questions about 
whether this step fully aligns with its traditional stances or instead signifies a shift 
toward a new approach.  

Being “free and active” does not mean carelessly joining or supporting parties; 
it is rather an obligation to choose a party that is in line with our principles: defending 
sovereignty, defending victims of colonialism, and enforcing international law. The 
Board of Peace’s establishment was not based on international law. Therefore, it lacks in 
applying human rights mechanisms, which essentially are used to limit the state’s 
actions so that human rights would remain protected. According to a constitutional 
perspective, Indonesia is bound to the Preamble of the 1945 constitution (UUD 1945), 
which mandates the state to “participate in the establishment of a world order based on 
freedom, lasting peace, and social justice.”30 Donald Trump, as the founder and the 
Chairman for Life of the Board of Peace, stated in an interview with the US Newspaper, 
The New York Times, that he does not need international law. When being asked if 
there were limits to his global power, he replied, “My own morality, my own mind. 
That’s the only thing that can stop me.” Trump also emphasized that his image as an 
unpredictable leader who quickly uses military force is deliberately employed to 
pressure other countries. This concern becomes more evident with the United States and 
Israel’s strike against Iran on February 28, 2026. This accumulation of threats and 
strikes, carried out under the administration of Donald Trump, prohibited the use of 
force under Article 2(4) of the United Nations Charter; “All members shall refrain in 
their international relations from the threat or use of force against the territorial integrity 
or political independence of any state, or in any other manner inconsistent with the 
Purposes of the United Nations.” Professor Dafri Agus Salim from the Faculty of Social 
and Political Sciences at Universitas Gadjah Mada argued that Indonesia’s international 
perception may shift when political decisions are made amid open conflict. He further 
explained that Indonesia’s decision to join the Board of Peace coincided with military 
attacks, creating perceptions of partiality.31 Trump’s statements rejecting the constraints 
of international law and emphasizing unilateral decision-making have become highly 
relevant. His approach reflects a tendency to prioritize subjective judgment over 
established legal norms, which directly contradicts the principles of sovereignty, 
non-intervention, and rule of law that Indonesia seeks to uphold through its “free and 
active” foreign policy. 

The Board of Peace Charter also becomes a concern. Unlike established 
multilateral mechanisms under the United Nations, the charter shows an absence of a 
legal foundation. Under Article 11 of the Vienna Convention on the Law of Treaties, the 
consent of a State to be bound by a treaty may be expressed by signature, exchange of 
instruments constituting a treaty, ratification, acceptance, approval, or accession, or by 

31 Fatimah Salsabila. “Indonesia Joins the Board of Peace: A Visionary Move or a Test of Credibility?” 
(2026), 
<https://ugm.ac.id/en/news/indonesia-joins-the-board-of-peace-a-visionary-move-or-a-test-of-credibility/
>, [Accessed on 25/03/2026]. 

30 Constitution of the Republic of Indonesia 1945, Op. Cit, Preamble. 

29 Dewi Fortuna Anwar, Indonesia in ASEAN: Foreign Policy and Regionalism. Institute of Southeast 
Asian Studies, 1994, p. 18. 
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any other means if so agreed.32 Even if the Charter has been formally signed by 
participating states, it does not necessarily establish binding legal obligations, as full 
consent is often only realized upon ratification through domestic constitutional 
processes. Legally, the Charter is remarkable not for what it contains, but for what it 
lacks. It is not a treaty negotiated and ratified by states. It is not created by the United 
Nations or any recognized international organization. It does not derive authority from 
customary international law or collective state practice. Instead, it is self-constituting. 
The Charter names its own Chairman, who alone invites members, interprets the 
Charter, removes participants, and dissolves the body. Authority flows in a closed loop: 
from the Charter to the Chairman, from the Chairman to selected members, and back 
again. The result is a document that performs legality, complete with chapters, articles, 
and institutional language, while bypassing the legal acts that give such instruments 
meaning. It is a legal theatre without legal substance.33 Pursuant to Article 1(3) of the 
1945 constitution, Indonesia is a state according to law (rechtsstaat), so it must act on 
law, not arbitrary decisions. A system that does not appear to possess a legally binding 
framework will encourage arbitrary discretionary actions, which conflict with 
Indonesia’s constitutional principles.  

Historically, Indonesia has been a long-standing supporter of Palestine, based 
on fundamental reasons in its constitutional mandate to oppose all forms of colonialism 
and to contribute to the establishment of a world order based on justice and peace. With 
a foreign policy of active non-alignment, Indonesia positions itself as a nation opposing 
any form of colonization and oppression,  particularly against the  Palestinian people.  
The  Indonesian government has consistently made efforts on the international stage, 
particularly within the United Nations (UN), to advocate for the rights of the Palestinian 
people. During Indonesia's tenure as a non-permanent member of the UN Security  
Council  (2007-2008),  the  country  actively  pursued  the  protection  and  guarantee  
of  Palestinian rights through UN peacekeeping bodies.34 Israel’s joining the Board of 
Peace should be a strong enough reason for Indonesia to immediately withdraw from 
the Board of Peace. Indonesia’s involvement in the Board of Peace creates a moral 
contradiction if its participation is not explicitly based on the principles of human rights 
and the right of the Palestinian people to self-determination. In addition, there is talk of 
sending thousands of TNI troops to ‘assist’ the United States and Israel in demilitarizing 
Hamas in Palestine. This sets a bad precedent for the rights of Palestine as a state.35 
Despite its stated objective of promoting peace, the framework of the Board of Peace 
does not even mention human rights or accountability. Even as the board met, Israeli 
authorities were still killing civilians, demolishing Palestinian properties, and restricting 
crucial humanitarian assistance in Gaza and the West Bank. Trump’s ambitions for the 
Board of Peace have already moved beyond Gaza. Naming himself chair of the board 

35 YLBHI, “Why Should Indonesia Leave the Board of Peace?”, (2026), 
<​​https://ylbhi.or.id/publikasi/artikel/mengapa-indonesia-harus-keluar-dari-board-of-peace/>, [Accessed 
on 26/03/2026]. 

34 Muhammad Irfan Gati, “Indonesia’s Diplomatic Contribution to the Israel-Palestine Conflict Since 
1948.”,  JURNAL SULTAN: Riset Hukum Tata Negara, Vol. 2 No. 2, April 2024, p. 62. 

33 Development Today. “Members Only: Reconstruction – Reshaping International Law.”, (2026), 
<https://www.development-today.com/archive/2026/dt-1--2026/members-only-reconstruction-reshaping-i
nternational-law>, [Accessed on 25/03/2026]. 

32  Vienna Convention on the Law of Treaties (VCLT) 1969, Op. Cit, Art. 11. 
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for life with veto power, Trump seems intent on sidelining existing multilateral 
mechanisms, above all the UN Security Council. He has invited selected countries, 
many of them led by notorious human rights abusers, to join and pay a US$1 billion fee 
for permanent membership. Meanwhile, the “Gaza Executive Board,” a subsidiary body 
to implement the board’s Gaza plan, does not even have Palestinian representation.36 

Furthermore, ongoing developments on the ground, including continued civilian 
casualties, destruction of property, and restrictions on humanitarian assistance, 
underscore the urgency of a rules-based and inclusive approach to conflict resolution. 
Engagement with an institution that does not clearly prioritize these principles risks 
diverging from Indonesia’s diplomatic stance and its practical commitments. In this 
regard, Indonesia's involvement in the Board of Peace may be viewed not as a 
continuation of its “free and active” doctrine, but as a departure from its established role 
as a principled advocate for justice and international law. 

 
III. Conclusion 

Analyzing the Board of Peace Charter under the Vienna Convention shows that its legal 
foundation is quite weak. The concentration of power in one person, the lack of consent 
from parties like Palestine, and the conflict with fundamental international rules all 
diminish its validity as a proper agreement. Additionally, its struggle to align with the 
United Nations system raises concerns about its place in the global legal order. 

For Indonesia, joining such an institution is not just a political choice but a 
matter of constitutional commitment. The free and active principle in Law No. 37 of 
1999 requires Indonesia to stay independent while building a just world. This is 
supported by the 1945 Constitution, which mandates an adherence to the rule of law and 
an opposition to all forms of colonialism. However, the current involvement of 
Indonesia in the Board of Peace shows a gap between its core values and its actual 
actions. The lack of legal clarity, the absence of human rights safeguards, and the 
exclusion of Palestine challenge the long-standing role of Indonesia as a defender of 
international justice. Such participation risks linking the nation with a framework that 
operates outside established legal and moral standards. 

Therefore, this issue is more than just a foreign policy preference. It is a 
fundamental question of constitutional integrity and the international identity of 
Indonesia. To remain consistent with its own values, Indonesia's engagement in global 
initiatives must go beyond the form of peace and instead uphold the substance of justice 
and legality. 

 
 

 

 

 

 

36 Meenakshi Ganguly and Andreas Harsono, ‘Indonesia Needs Eyes Wide Open on Trump’s ‘Board of 
Peace’.”, (2026), 
<https://www.hrw.org/news/2026/03/26/indonesia-needs-eyes-wide-open-on-trumps-board-of-peace>, 
[Accessed on 26/03/2026]. 
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Between Majority and Dissent: Evidentiary Standards for Abuse of Authority Under 
Indonesia's Anti-Corruption Law 

 
Nadira Ribita Ariyono1, Revalea Maliha Rameyza2 

 
Abstract 

This paper examines the corruption conviction of Nadiem Makarim, Indonesia’s former Minister of 
Education, Culture, Research and Technology, which arose from the 2019-2022 procurement of 
Chromebook laptops and Chrome Device Management systems. Jakarta’s corruption court’s four-judge 
majority made its verdict in a theory of sustained institutional abuse, including the removal of dissenting 
officials, bypassed procurement safeguards, and sustained preference for a single technology vendor tied 
to an undisclosed conflict of interest. Notably, the majority declined to adopt the prosecution's more 
expansive theory linking the procurement decision to Google's investment in GoTo Group, instead 
grounding its state-loss and enrichment findings in a narrower factual predicate involving an internal fund 
transfer between two affiliated companies. There is a shift in examination in the paper where it turns to 
the dissenting opinion made by Judge Andi Saputra, arguing that while it carries no formal binding effect 
on the verdict, it functions as a significant strategic resource on appeal. The paper concludes by situating 
this tension within an unresolved doctrinal debate currently before Indonesia's Constitutional Court, with 
implications for future public-procurement corruption prosecutions. 
 
Keywords: Corruption, Dissenting Opinion, Nadiem Makarim. 
 

I.​ Background 
The corruption case against Nadiem Anwar Makarim is one of the most 

controversial criminal proceedings in recent Indonesian history. From 2014 to 2019, 
Makarim, a co-founder of Gojek, served as Minister of Education, Culture, Research 
and Technology under the administration of Joko Widodo. He became the youngest 
minister in Indonesian history at the age of 35. Makarim was sentenced to ten years’ 
imprisonment by the Jakarta corruption court on June 30, 2026, for corruption related to 
the procurement of Chromebook laptops and Chrome Device Management (CDM) 
systems at the Ministry of Education, Culture, Research and Technology for the 
2019-2022 fiscal year.  

The court found that Makarim had abused his authority in the procurement 
process, causing state losses officially assessed at Rp1.56 trillion.3 Judge Mediantos, 
reading part of the verdict, stated that the Chromebook procurement “was not optimal 
because the devices could not be used due to lack of internet access in many regions in 
Indonesia.”4 Combined with a related Rp621.39 billion loss attributed to Chrome 
Device Management services, total state loss in this case have been reported at roughly 

4 Asia News Network, "Indonesia Former Education Minister Gets 10 Years in Prison in Chromebook 
Corruption Case," July 1, 2026, 
https://asianews.network/indonesia-former-education-minister-gets-10-years-in-prison-in-chromebook
-corruption-case/ [Accessed on 13/07/2026]. 

3 Liputan6, "Tantangan Nadiem ke Hakim Usai Banding Vonis 10 Tahun," July 8, 2026, 
https://www.liputan6.com/news/read/8241859/tantangan-nadiem-ke-hakim-usai-banding-vonis-10-tah
un [Accessed on 14/07/2026]. 

2 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, 
email: revalea25001@mail.unpad.ac.id. 

1 Faculty of Law, Padjadjaran University, Jl. Raya Bandung Sumedang KM.21, Jawa Barat, Indonesia, 
email: nadira24010@mail.unpad.ac.id. 
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Rp2.18 trillion5 though Al Jazeera’s account puts the figure at roughly US$120 million, 
so reporting on the exact total is not fully consistent and should be treated as contested 
pending the published judgement. The court also ordered Makarim to pay a fine of Rp1 
billion ($55.850), with a 190-day subsidiary prison term if unpaid, plus separate 
restitution (“uang pengganti”) of Rp 809 billion (more than US$45 million), or face 
additional prison time.6 The ten-year sentence was lighter than the eighteen years 
demanded by prosecutors. 

One of the five judges, Andi Saputra, dissented, arguing Makarim should have 
been acquitted, stating he saw “no convincing evidence that Nadiem had acted with 
malicious intent or was corrupt.”7 The legal battle has since escalated into a rare double 
appeal at the Jakarta High Court. Makarim’s legal team filed notice of appeal on July 1, 
2026, maintaining that the court had criminalized standard corporate market movements 
and lacked direct evidence of a crime, followed by a detailed memorandum of appeal 
(memori banding) submitted on July 8, 2026. Conversely, the Attorney General’s Office 
filed its own counter-appeal on July 2, 2026, aiming to overturn the lighter sentence and 
reinstate their original eighteen-year demand.8 Four amicus curiae briefs were filed in 
support of Makarim, including one from University of Indonesia legal expert 
Sulistyowati Irianto, who said that the prosecution reflected legal abuse.9 

 
II.​ Discussion 

A. The Majority Opinion 
The four-judge majority did not build its finding of guilt around a single corrupt 

transaction, such as a bribe changing hands at a specific meeting. Instead, the panel 
constructed a pattern-based theory of abuse of authority that spanned Makarim’s entire 
tenure as minister. Presiding judge Purwanto S. Abdullah stated that Makarim 
maintained the Chromebook policy by systematically removing officials who opposed it 
during his time as education and culture minister.10 This shifts the evidentiary burden 
away from proving a discrete quid pro quo and toward demonstrating an institutional 
pattern: internal dissent suppressed, procedural safeguards bypassed, and a preferred 
vendor protected over multiple budget cycles (2020, 2021, and 2022).11 The majority 
further found that Makarim’s decision to standardize the ministry's digitalization 
program on ChromeOS and Chrome Education Upgrades, both products exclusively 
licensed by Google, was driven by a conflict of interest, made in disregard of advice 

11 “Tantangan Nadiem ke Hakim Usai Banding Vonis 10 Tahun,” Liputan6, July 8, 2026, 
https://www.liputan6.com/news/read/8241859/tantangan-nadiem-ke-hakim-usai-banding-vonis-10-tah
un. 

10 ABC News (Associated Press), "Gojek Co-Founder Sentenced to 10 Years in Indonesia over School 
Laptops Corruption Case," June 30, 2026, 
https://abcnews.com/International/wireStory/indonesia-sentences-gojek-founder-10-years-graft-procur
ement-134334711 [Accessed on 14/07/2026]. 

9 Asia News Network, Op.Cit. (Note 4). 

8 Indonesia Investments, "From Tech Icon to Prison: Corruption or Criminalization of Policy in 
Indonesia's Education Sector?," July 7, 2026, 
https://www.indonesia-investments.com/news/news-columns/from-tech-icon-to-prison-corruption-or-c
riminalization-of-policy-in-indonesia-s-education-sector/item9967 [Accessed on 14/07/2026]. 

7 Asia News Network, Op.Cit. (Note 4). 

6 Al Jazeera, "Gojek Co-Founder Nadiem Makarim Sentenced to 10 Years for Corruption," June 30, 
2026, 
https://www.aljazeera.com/economy/2026/6/30/gojek-co-founder-nadiem-makarim-sentenced-to-10-y
ears-for-corruption [Accessed on 14/07/2026]. 

5 “Journalarta, "Nadiem Makarim Gets 10 Years in Chromebook Case," June 30, 2026, 
https://journalarta.com/en/indonesia/nadiem-makarim-gets-10-years-in-chromebook-case/ [Accessed 
on 14/07/2026]. 
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from the ministry’s legal bureau. This standardization, the prosecution had separately 
argued at trial, was operationalized through Ministerial Regulation (Permendikbud) No. 
5 of 2021 on the Technical Guidelines for the 2021 Special Physical Allocation Fund, 
which allegedly locked procurement specifications toward Chrome OS-based devices in 
a manner that channeled the domestic-product preference under Presidential Regulation 
No. 16 of 2018, as amended by Presidential Regulation No. 12 of 2021, on Government 
Procurement of Goods/Services (particularly Articles 66 and 67, mandating 
prioritization of products meeting a 40 percent local-content threshold) toward a single 
pre-selected vendor rather than opening the field to broader competition.12 In effect, the 
majority treated the combination of sustained institutional interference and a 
documented departure from procurement policy as sufficient to establish abuse of 
authority, independent of any claim that Makarim personally profited from the 
arrangement. 

A notable feature of the majority’s evidentiary approach is what it explicitly 
declined to find. The court did not find that Makarim’s push to buy Chromebooks 
actually influenced Google’s investment decisions. Three former Google executives 
testified during the trial that Google’s investment in GoTo Group was unrelated to the 
Indonesian government’s procurement choices, and the panel did not disturb that 
testimony.13 This reflects a notable restraint in the court’s evidentiary. Rather than 
asserting a direct causal link between the Chromebook policy and Google’s capital 
allocation, the theory prosecutors had pursued, the majority instead grounded its state 
loss and enrichment findings elsewhere. Specifically, the restitution order of Rp 809,59 
billion was tied to a separate finding that this sum was channeled from PT Aplikasi 
Karya Anak Bangsa (PT AKAB) through PT Gojek Indonesia, with the majority of PT 
AKAB’s funds said to originate from US$786.99 million investment made by Google.14 
Although Makarim had resigned as President Commissioner of PT AKAB and CEO of 
PT Gojek Indonesia the day before his ministerial appointment and had delegated his 
voting rights in PT AKAB, he retained his underlying shareholding in the company, an 
equity interest reflected in his 2022 state-official asset declaration (LHKPN), which 
recorded RP5.59 trillion in securities holding. It was this continuing economic stake, 
rather than any direct transfer of funds to Makarim personally, that the majority relied 
on to connect the AKAB/Gojek transaction to the “enrichment of another party” 
element of the offense. The prosecution’s broader claim of state loss, meanwhile, rested 
on the argument that the Chromebook devices failed to deliver value commensurate 
with the funds spent, given that many recipient schools lacked adequate internet access, 
a factual predicate the court accepted in its assessment of loss, even though it rejected 
the higher Rp5,68 trillion figure sought by prosecutors in favor of a lower, audited 
amount.15 

The majority did not find every charged element proven to the same degree. 
Makarim was convicted under the subsidiary count of jointly committed corruption, 
which the four-judge majority explicitly held to be legally and convincingly proven 
(“terbukti secara sah dan meyakinkan”), while the same majority found that the primary 

15 Tempo, "Nadiem Makarim Sentenced to 10 Years' Imprisonment," June 30, 2026, 
https://en.tempo.co/read/2111129/nadiem-makarim-sentenced-to-10-years-imprisonment [Accessed on 
14/07/2026]. 

14 Tempo, "Nadiem Makarim on 10-Year Sentence: 'Does Justice Still Matter?'," June 30, 2026, 
https://en.tempo.co/read/2111156/nadiem-makarim-on-10-year-sentence-does-justice-still-matter 
[Accessed on 14/07/2026]. 

13 Asia News Network, Op.Cit. (Note 4). 

12 SINDOnews, "Spesifikasi dan Harga di Balik Polemik Chromebook Pilihan Nadiem Makarim," 
2025, 
https://tekno.sindonews.com/read/1616549/123/spesifikasi-dan-harga-di-balik-polemik-chromebook-p
ilihan-nadiem-makarim-1757128176/10 [Accessed on 24/07/2026]. 

3 



 

count had not been legally and convincingly proven. This distinction reflects the 
majority’s own internal calibration of the evidence, not the position of the dissenting 
judge, who found neither count proven at all.  He was also found not guilty of 
unlawfully enriching himself for personal gain. These findings suggest the majority 
satisfied two statutory limbs, abuse of authority causing state financial loss, and the 
enrichment of “another party” through the AKAB/Gojek fund flow, while declining to 
find self-enrichment or a fully proven direct bribery arrangement involving Google.  

This partial proof structure carries two implications. First, it reflects how 
Indonesia’s anti-corruption statute (Law No.31/1999 as amended by Law no.20/2001, 
applied here with Article 55 of the Criminal Code) permits conviction even when 
enrichment flows to a third party rather than the defendant personally, a broader liability 
standard than in many other jurisdictions’ anti-graft frameworks. Second, it created an 
internal tension the defense later exploited, if the court could not establish that Makarim 
personally benefited from, intervened in, or even knew about the internal transfer of 
funds within PT AKAB, on what basis could the “abuse of authority” and “enrichment 
of another party” elements be considered causally connected to his own conduct as 
minister? Makarim’s memorandum of appeal raised precisely this point, arguing trial 
evidence showed the Rp809.59 billion transaction occurred without his intervention or 
knowledge. Whether the Jakarta High Court finds this persuasive will likely turn on 
how much weight it gives the majority’s “sustained institutional pattern” theory versus 
the transaction-specific causal standard the defense now invokes, the same fault line 
separating the majority from Judge Andi Saputra’s dissent. 

A third and separate point of tension concerns the restitution order itself. 
Imposing an Rp809.59 billion restitution order on Makarim personally sits uneasily 
against its own finding that he did not personally enjoy those funds, given that Article 
18(1)(b) of the Anti-Corruption Law limits the restitution to assets “obtained from” the 
criminal act.16 The Supreme Court’s Regulation (PERMA) No. 5 of 2014, Article 5, 
does permit restitution to be imposed on a defendant even where the proceeds were 
transferred to a third party, but only where that third party is not separately prosecuted, a 
condition that raises its own question here, since PT AKAB itself was never charged.17 
Whether this exception can bear the weight the majority placed on it, given that the 
funds were found to have gone to a corporate entity rather than being personally 
enjoyed by Makarim, is a point the defense may reasonably contest on appeal. 

 
 
B. The Dissenting Opinion and Its Strategic Value on Appeal 

In this procurement corruption case against Nadiem Makarim, panel member, 
Judge Andi Saputra delivered a dissenting opinion arguing that Nadiem Makarim 
should have been acquitted of all charges.18 While the majority of the five-judge panel 
sentenced Nadiem to ten years in prison, Judge Andi Saputra stood alone in concluding 
that the prosecution's evidence failed to satisfy the legal standard of proof. His 
reasoning centered on the absence of mens rea, or criminal intent where he held that the 
evidence presented at trial did not convincingly establish that Nadiem Makarim, in his 
capacity as minister, harbored malicious intent to commit an unlawful act. Beyond the 

18 CNN Indonesia, “Pertimbangan Hakim Andi Saputra Dissenting Opinion Vonis Nadiem,” 2026, 
https://www.cnnindonesia.com/nasional/20260630165501-12-1375188/pertimbangan-hakim-andi-sap
utra-dissenting-opinion-vonis-nadiem [Accessed on 15/07/2026]. 

17 Supreme Court Regulation (Peraturan Mahkamah Agung, PERMA) No. 5 of 2014 on Additional 
Punishment of Restitution Payment in Corruption Crimes, art. 5. 

16 Law No. 31 of 1999 on the Eradication of Corruption, as amended by Law No. 20 of 2001, art. 
18(1)(b). 
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intent question, Andi's dissent touched on a broader evidentiary theory where he 
characterized corruption as a form of white-collar crime, which he suggested carries 
distinct implications for how the elements of the offense must be proven.19 He 
concluded that there was no unbroken causal chain connecting any conflict of interest to 
a completed corporate crime, meaning both mens rea and actus reus remained legally 
unproven.20 

When it comes to the legal weight of a dissent under Indonesian procedures, a 
dissent made in a court proceeding does not necessarily have legal weight or force in 
altering a verdict.21 In particular, seen in the case of Nadiem Makarim, the opinion made 
by Judge Andi Saputra is known to be the dissenting opinion. Indonesian criminal 
procedures mainly operate on a panel system, where they view the majority of judges.22 
In this case, the opinion made by the majority, the four out of five of the judges, their 
opinion will end up determining the whole outcome of the case.23 Indonesia’s Criminal 
Procedural Code, Law No. 8 of 2025 Article 233 governs the internal deliberation of a 
judicial panel24 and Article 233(2)25 specifically mentions the operative fallback rule at 
issues where unanimous consensus cannot be reached despite genuine effort, the 
decision is instead taken by majority vote. Based on these articles, Nadiem Makarim’s 
four-to-one split falls within the ordinary majority-vote mechanism mentioned in Article 
233(2) where it confirms as a positive matter of law that Judge Andi Saputra’s dissent 
has no power to alter the outcome, but the system does record these opinions as an 
official record disagreement. This gives the dissent some real legitimacy, and it's exactly 
why it can still be useful later, including on appeal. 

Article 14(3) of Law No. 48 of 2009 concerning Judicial Powers26 also becomes 
a statutory law regarding the obligation in recording a dissenting opinion. It requires 
that if unanimous consensus is not reached in panel deliberation, the differing judge's 
opinion must be included in the verdict. This is the actual textual source of the right to 
dissent. It is not merely tolerated informally, it is a statutory obligation on the court to 
preserve and publish the disagreement as part of the judgment. Every opinion must be 
accompanied by its own legal considerations and reasoning, with no distinction in this 
respect between judges. 

A dissenting opinion is allowed to be had and made, but it does not in any sense 
have the power to prevent convictions, suspend sentences, nor does it trigger any special 

26 Law No. 48 of 2009 concerning Judicial Powers, Article 14(3). 
25 Ibid., Article 233(2). 

24 Law No. 8 of 2025 concerning the Criminal Procedural Code, Article 233. 
23 Loc. Cit., CNN Indonesia. 

22 Louis Fernando Simanjuntak, (et.al.), "Dissenting Opinion of Corruption Court Judges as a Form of 
Freedom and Legal Reform in Indonesia," Corruptio, Vol. 4, December 2023, p.117-126. 

21 Dewi Ratnasari Rustam, "Kedudukan dissenting Opinion dalam perkara tindak pidana korupsi," 
Jurnal Hukum Volkgeist, Vol. 2, April 2018, p. 203-217. 

20 Fristin Intan Sulistyowati and Robertus Belarminus, "Hakim Andi Saputra Dissenting Opinion, 
Minta Nadiem Makarim Dibebaskan," 2026, 
https://nasional.kompas.com/read/2026/06/30/14291671/hakim-andi-saputra-dissenting-opinion-minta
-nadiem-makarim-dibebaskan  [Accessed on 23/07/2026]. 

19 Hukumonline, "Sorotan Pakar atas Dissenting Opinion Hakim dalam Putusan Nadiem Makarim," 
2026, 
https://www.hukumonline.com/berita/a/sorotan-pakar-atas-dissenting-opinion-hakim-dalam-putusan-n
adiem-makarim-lt6a4d0eea5f28d/ [Accessed on 23/07/2026]. 
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mechanisms beyond the right to appeal which is given to both parties fairly.27 In this 
specific case of a ten-year sentence, a Rp1 billion fine, and a Rp809,59 billion 
restitution order, these charges will remain fully intact and enforceable awaiting the 
pending outcome of the double appeal. Even with as much conviction given by Judge 
Andi Saputra, the decision made is and will remain intact. The verdict made is the 
majority’s verdict, and no reviewing court is obligated to treat the dissent as anything 
more than an opinion made by one of the judges present.28 

Although a dissenting opinion may not be able to have the power to alter or 
suspend most or not all of the charges mentioned above, the existence of the opinion 
itself, Judge Andi Saputra’s finding of “no convincing evidence” of malicious intent or 
corruption, may be used as an appellant’s evidentiary critique.29 When constructing this 
evidentiary critique, a critique already exists inside the judgment, made by a sitting 
member of the very panel that heard the testimony, reviewed the exhibits, and evaluated 
witness credibility firsthand. Constructed and framed this way, the dissent narrows the 
disagreement between the defense and the court, alleviating the processes of the 
defense.30 

Another option for strategic use when it comes to optimally using the dissent is 
reframing the appeal to be made. Compared to asking the High Court to simply 
reconsider the facts, the defense is able to present the appeal as a request to resolve a 
legal question the trial panel itself has left unsettled regarding whether abuse of 
authority and the enrichment of another party can be established through a broad 
institutional-pattern theory, or whether it instead requires a demonstrable causal 
connection between the defendant's own actions and the specific enrichment transaction 
at issue. Indonesia’s anti-corruption framework, as seen in Law No. 20 of 2001 
concerning amendments to Law No. 31 of 1999 on the Eradication of Corruption,31 
criminalizes acts that unlawfully enrich the perpetrator, "another person," or a 
corporation, where such acts may cause loss to state finances. Furthermore, as seen in 
Article 332 of the law, it specifically penalizes anyone who abuses the authority, 
opportunity, or means available to them because of their office or position in a way that 
benefits themselves, another person, or a corporation and harms state finances. Given 
the way in which the appeal was made and presented, the appeal focuses more on the 
genuine need of settling a doctrinal question that had divided the trial panel previously, 
rather than simply asking it to re-weigh evidence the panel has already considered.  

When it comes to these strategies, it is important to understand that there are 
limits of the strategy as well. The main point is seen in how this dissent itself 
unfortunately could not be a ground of appeal, where Indonesian appellate courts review 
the majority judgement as the operative decision of the tribunal. It is not a mandatory 
requirement nor obligation for them to treat a dissenting opinion as an independent 

32 Ibid., Article 3. 

31 Law No. 20 of 2001 concerning amendments to Law No. 31 of 1999 on the Eradication of 
Corruption. 

30 Loc. Cit., Dewi Ratnasari Rustam. 
29 Loc. Cit., CNN Indonesia. 

28 Tata Wijayanta and Hery Firmansyah, Perbedaan Pendapat Dalam Putusan Pengadilan, Medpress 
Digital, Yogyakarta, 2018, p. 75. 

27 Loc. Cit., Dewi Ratnasari Rustam. 
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authority, and the High Court remains entirely, legally able to affirm the majority's 
institutional-pattern theory in full, treating Judge Andi Saputra's dissent as no more than 
a recorded disagreement of no further consequence. 

Moreover, it is more than possible that the dissent made by Judge Andi Saputra 
could be cut against the defense. The way this dissent could be viewed will mainly just 
be based on how the High Court then chooses to read it. The strategic value of the 
dissent also depends entirely on institutional and professional norms that are difficult to 
quantify in advance, hence why it would be very difficult to figure out how much 
independent weight a dissenting opinion may have. This independent weight, if there is 
any, would depend on the specific judges assigned to the appeal, which would make the 
strategy's success very difficult to be predicted from the case record alone. 
 

III.​ Conclusion 
The case against Nadiem Makarim is a difficult case to dismantle based on the 

disagreements of the judges on what the law requires to prove corruption. The four 
judges in the majority found Nadiem Makarim guilty based on the pattern of behaviour 
over time and not one singular clear corrupt act. The weak spot seen in the dissenting 
opinion made by Judge Andi Saputra, is then highlighted that the points brought up 
when prosecuting Nadiem Makarim do not wholly answer it. Under Indonesian law, one 
dissenting judge does not stop a conviction, but the existence of the dissent itself is 
important where there was no evidence that the actions were done with bad intentions 

This point in the dissent matches almost exactly with Nadiem Makarim’s own 
appeal arguments, where it upgraded this point from just a defense’s opinion to also be 
an opinion of a judge who sat through the whole trial and viewed the whole evidence as 
well. This dissent allows Nadiem Makarim’s team to change how they would be able to 
present the appeal, but whatever the High Court decides, this case shows a bigger 
problem in Indonesia's corruption laws. These laws are written to catch complicated, 
indirect wrongdoing and benefits that flow to other people, not just direct bribes. How 
the Jakarta High Court resolves that tension here will likely shape how the next major 
public-procurement corruption case is prosecuted and defended.  
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Efektivitas Pendekatan Business to Business (B2B) dalam Penyelesaian Sengketa Tumpang Tindih 
Lahan Pertambangan di Indonesia 

Rachel Sihombing1, Czar Sudaish Rafera.2 

Fakultas Hukum, Universitas Padjadjaran 

Abstrak 

Sengketa tumpang tindih lahan dalam sektor pertambangan merupakan permasalahan struktural yang umum 
ditemui dalam praktik usaha pertambangan di Indonesia, yang berakar pada pemisahan mendasar antara hak 
atas permukaan tanah dan hak atas mineral di bawah tanah sebagaimana ditegaskan dalam Undang-Undang 
Nomor 4 Tahun 2009 tentang Pertambangan Mineral dan Batubara beserta perubahannya. Perubahan rezim 
hukum pertambangan dari sistem Kuasa Pertambangan menjadi sistem Izin Usaha Pertambangan (IUP) 
telah mengalihkan seluruh beban penyelesaian hak atas tanah kepada pemegang IUP, sehingga 
menimbulkan kebutuhan mendesak akan mekanisme penyelesaian sengketa yang efisien dan layak secara 
operasional. Artikel ini mengkaji efektivitas pendekatan Business to Business (B2B) sebagai mekanisme 
penyelesaian sengketa tumpang tindih lahan pertambangan dibandingkan dengan litigasi, melalui analisis 
terhadap tiga bentuk utama konflik, yaitu IUP versus Hak Guna Usaha (HGU) perkebunan, IUP versus 
kawasan hutan, serta IUP versus Proyek Strategis Nasional (PSN). Hasil analisis menunjukkan bahwa 
pendekatan B2B terbukti lebih efektif dari segi kecepatan, biaya, dan kepastian operasional jangka pendek 
dibandingkan litigasi dalam konflik IUP-HGU, sedangkan pada konflik IUP-PSN kedua mekanisme 
tersebut berfungsi secara saling melengkapi. Kekuatan mengikat perjanjian B2B didasarkan pada Pasal 
1338 Kitab Undang-Undang Hukum Perdata dan semakin diperkuat apabila dituangkan dalam akta notaris. 
Namun demikian, efektivitas B2B masih dibatasi oleh belum adanya kerangka prosedural yang 
terstandarisasi dalam peraturan pelaksana yang berlaku.. 

Keywords :  Izin Usaha Pertambangan, Tumpang Tindih Hak Atas Tanah, Business to 
Business, Penyelesaian Sengketa, Hak Guna Usaha, Litigasi, Hukum 
Pertambangan Indonesia 
 

The Effectiveness of the Business to Business (B2B) Approach in Resolving Overlapping Mining Land 

Disputes in Indonesia 

 

Abstract 

 

Overlapping land disputes in the mining sector constitute a structural problem commonly encountered in 
Indonesian mining business practices, rooted in the fundamental separation between surface land rights 
and subsurface mineral rights as affirmed under Law Number 4 of 2009 on Mineral and Coal Mining and 
its amendments. The shift in the mining law regime from the Mining Authority system to the Mining 
Business License (IUP) system has transferred the full burden of land rights settlement to IUP holders, 
thereby creating an urgent need for efficient and operationally viable dispute resolution mechanisms. This 
article examines the effectiveness of the Business to Business (B2B) approach as a mechanism for resolving 

2 Czar Sudaish Rafera, Kampus Unpad Jatinangor, Jln. Raya Bandung-Sumedang Km. 21 Jatinangor, Sumedang, 
Indonesia.  

1 Rachel Sihombing, Kampus Unpad Jatinangor, Jln. Raya Bandung-Sumedang Km. 21 Jatinangor, Sumedang, 
Indonesia.  



overlapping mining land disputes compared to litigation, by analyzing three principal forms of conflict: 
IUP versus plantation Land Cultivation Rights (HGU), IUP versus forest areas, and IUP versus National 
Strategic Projects (PSN). The analysis demonstrates that the B2B approach proves more effective in terms 
of speed, cost, and short-term operational certainty compared to litigation for IUP-HGU conflicts, while 
for IUP-PSN conflicts both mechanisms function as complementary. The binding force of B2B agreements 
is grounded in Article 1338 of the Civil Code and is further strengthened when formalized through a 
notarial deed. Nevertheless, the effectiveness of B2B remains constrained by the absence of standardized 
procedural frameworks in existing derivative regulations. 

Keywords :  Mining Business License, Overlapping Land Rights, Business to Business, Dispute 
Resolution, Land Cultivation Rights, Litigation, Indonesian Mining Law 

 
I. PENDAHULUAN 

A.​ Latar Belakang  
Tumpang tindih (overlapping) lahan merupakan permasalahan yang lazim dijumpai dalam 
operasional kegiatan usaha pertambangan di Indonesia. Dalam praktik, konflik ini hadir dalam 
berbagai bentuk: antara Izin Usaha Pertambangan (IUP) Batubara dengan Hak Guna Usaha 
(HGU) Perkebunan, antara IUP dengan Kawasan Hutan, maupun antara IUP dengan kawasan 
yang ditetapkan sebagai Proyek Strategis Nasional (PSN). Sebagian besar metode penambangan 
di Indonesia dilakukan secara open pit atau terbuka sehingga membutuhkan permukaan tanah 
yang luas. Hal ini membuat irisan antara wilayah izin pertambangan dengan hak atau kawasan 
lain yang telah ada sebelumnya menjadi tidak terhindarkan. Hal ini membuat irisan antara 
wilayah izin pertambangan dengan hak atau kawasan lain yang telah ada sebelumnya menjadi 
tidak terhindarkan. 

Skala permasalahan ini terbukti signifikan secara nasional. Berdasarkan data Kementerian 
Energi dan Sumber Daya Mineral, hingga tahun 2022 terdapat sekitar 2.418 IUP yang terindikasi 
bermasalah dari total IUP yang terdaftar secara nasional, mencakup persoalan tumpang tindih 
wilayah, ketidaksesuaian dengan kawasan hutan, maupun cacat administratif lainnya.3 Kondisi ini 
merupakan warisan dari era desentralisasi perizinan (2001–2014), ketika kewenangan penerbitan 
IUP berada pada pemerintah daerah kabupaten/kota dan provinsi tanpa mekanisme verifikasi 
spasial yang terintegrasi, sehingga satu hamparan lahan dapat secara bersamaan dibebani lebih 
dari satu izin atau bertabrakan dengan kawasan yang telah memiliki status hukum tersendiri.4 
Besarnya skala permasalahan ini tidak dapat dilepaskan dari persoalan yang jauh lebih mendasar, 
yakni kelemahan struktural dalam rezim hukum pertambangan itu sendiri.  

Kelemahan struktural tersebut berakar dari pergeseran rezim hukum pertambangan yang 
terjadi ketika Undang-Undang Nomor 11 Tahun 1967 digantikan oleh Undang-Undang Nomor 4 
Tahun 2009 tentang Pertambangan Mineral dan Batubara (UU Minerba) sebagaimana kemudian 
diubah melalui Undang-Undang Nomor 3 Tahun 2020. Di bawah UU 11/1967, izin tambang 
dikenal dengan nomenklatur Kuasa Pertambangan (KP) yang merupakan sebuah instrumen 
hukum yang memberikan prioritas penuh kepada pemegang KP sehingga pemilik tanah yang 
lokasinya berada di atas wilayah KP tersebut diwajibkan untuk memperbolehkan kegiatan 

4 Kementerian Koordinator Bidang Perekonomian Republik Indonesia, Kebijakan Penataan Izin Usaha 
Pertambangan dalam Kerangka Omnibus Law, dapat diakses melalui https://www.ekon.go.id.  

3 Kementerian Energi dan Sumber Daya Mineral Republik Indonesia, Laporan Kinerja Direktorat Jenderal Mineral 
dan Batubara Tahun 2022, dapat diakses melalui https://www.minerba.esdm.go.id.  



penambangan berlangsung.5 Dengan kata lain, hak atas tanah tunduk kepada kepentingan 
pertambangan. 

Kondisi tersebut berubah secara fundamental ketika UU Minerba hadir. Bab XVIII UU 
4/2009 (Pasal 134 s.d. Pasal 138) menegaskan bahwa hak atas wilayah IUP tidak meliputi hak 
atas tanah permukaan bumi, dan IUP bukan merupakan pemilikan hak atas tanah.6 
Konsekuensinya, posisi hukum pemegang IUP berubah menjadi pihak yang dibebani kewajiban: 
mereka hanya dapat melaksanakan kegiatan eksplorasi setelah memperoleh persetujuan dari 
pemegang hak atas tanah, dan hanya dapat melaksanakan kegiatan operasi produksi setelah 
menyelesaikan hak atas tanah tersebut.7 Singkatnya, tanggung jawab penyelesaian hak atas tanah 
beralih sepenuhnya kepada pemegang IUP. Hal ini menunjukkan bahwa ketersediaan mekanisme 
penyelesaian yang praktis baik melalui negosiasi, mediasi oleh Pemerintah Pusat sebagaimana 
dimungkinkan oleh Pasal 137A, maupun jalur sengketa administratif dan perdata menjadi 
kebutuhan yang tidak dapat diabaikan agar kegiatan usaha pertambangan dapat berjalan tanpa 
hambatan hukum yang berkepanjangan.  

Pergeseran rezim ini melahirkan situasi di mana IUP yang telah diterbitkan oleh negara 
dapat beririsan dengan hak-hak pihak lain yang telah lebih dulu ada, baik HGU perkebunan, 
kawasan hutan, maupun infrastruktur PSN, tanpa ada mekanisme prioritas otomatis bagi 
pemegang IUP. Meskipun UU Minerba hasil amandemen menyediakan jalur mediasi melalui 
Pemerintah Pusat apabila penyelesaian antar pihak tidak tercapai.8 Kenyataan di lapangan 
menunjukkan bahwa pilihan penyelesaian melalui proses hukum formal, baik gugatan perdata 
maupun gugatan ke Pengadilan Tata Usaha Negara (PTUN), kerap tidak sejalan dengan 
kebutuhan bisnis yang menuntut kepastian operasional dalam jangka pendek. 

Pendekatan Business to Business (B2B) dalam konteks tumpang tindih lahan 
pertambangan merujuk pada penyelesaian yang dilakukan secara langsung antara dua entitas 
bisnis yakni pemegang IUP di satu sisi dan pemegang hak lain seperti pemegang HGU, pengelola 
kawasan hutan, atau badan usaha pelaksana PSN di sisi lain, tanpa menjadikan mekanisme negara 
sebagai jalur utama. Bentuk konkretnya dapat berupa negosiasi bilateral yang menghasilkan 
perjanjian penggunaan lahan bersama (joint use agreement), pengalihan sebagian hak secara 
komersial, kompensasi terstruktur, maupun pembentukan skema kerja sama operasional yang 
saling menguntungkan. Relevansi pendekatan ini terletak pada kemampuannya mengakomodasi 
kepentingan para pihak secara fleksibel dan terukur: pemegang IUP memperoleh akses lahan 
yang dibutuhkan untuk keberlangsungan operasi, sementara pihak pemegang hak atas tanah 
mendapatkan kepastian kompensasi maupun perlindungan atas aset dan usahanya. 

Dengan demikian, pemahaman atas kerangka hukum yang mengatur tumpang tindih 
tersebut menjadi prasyarat mutlak sebelum memasuki arena negosiasi B2B, sebab efektivitas 
pendekatan komersial ini sangat bergantung pada sejauh mana para pihak memahami posisi 
hukum masing-masing, batas-batas kewenangan yang dimiliki, serta risiko hukum yang melekat 
apabila kesepakatan yang dicapai kemudian tidak memiliki landasan yuridis yang kuat. 
 

8 Undang-Undang Nomor 3 Tahun 2020 tentang Perubahan atas Undang-Undang Nomor 4 Tahun 2009 tentang 
Pertambangan Mineral dan Batubara, Pasal 137A.  

7 Undang-Undang Nomor 4 Tahun 2009 tentang Pertambangan Mineral dan Batubara sebagaimana telah diubah 
dengan Undang-Undang Nomor 3 Tahun 2020, Pasal 135 dan Pasal 136.  

6 Undang-Undang Nomor 4 Tahun 2009 tentang Pertambangan Mineral dan Batubara, Pasal 134 dan Pasal 138.  
5 Undang-Undang Nomor 11 Tahun 1967 tentang Ketentuan-Ketentuan Pokok Pertambangan, Pasal 26.  



B.​ Rumusan Masalah 
Berdasarkan latar belakang di atas, artikel ini membahas permasalahan berikut: 

1.​ Bagaimana kedudukan hukum pemegang IUP terhadap hak atas tanah? 
2.​ Apa saja bentuk konflik tumpang tindih dan implikasi hukumnya? 
3.​ ⁠⁠Bagaimana efektivitas pendekatan Business to Business (B2B) sebagai mekanisme 

penyelesaian sengketa tumpang tindih lahan pertambangan dibandingkan dengan jalur 
litigasi di Indonesia? 

 
II. PEMBAHASAN DAN ANALISIS HUKUM 

A.​ Kedudukan Hukum Pemegang IUP Terhadap Hak Atas Tanah dalam Kerangka Regulasi 
Pertambangan Indonesia 
Dalam sistem hukum pertambangan Indonesia, pemisahan antara hak atas permukaan bumi dan 
hak atas kekayaan alam yang terkandung di dalamnya merupakan prinsip fundamental. 
Pemahaman mengenai kedudukan hukum pemegang Izin Usaha Pertambangan harus dimulai dari 
penegasan bahwa izin pertambangan bukanlah instrumen penguasaan tanah secara perdata. Izin 
Usaha Pertambangan sejatinya merupakan bentuk pemberian wewenang dari negara kepada 
pelaku usaha untuk melaksanakan kegiatan pertambangan dalam jangka waktu tertentu. Penting 
untuk digarisbawahi bahwa Izin Usaha Pertambangan hanya memberikan hak untuk 
mengusahakan mineral atau batubara, dan tidak secara otomatis memberikan hak kepemilikan 
atau penguasaan atas permukaan tanah di atas wilayah izin tersebut.9 Berdasarkan hukum agraria 
nasional, hak atas tanah dan izin tambang berada pada rezim hukum yang berbeda, di mana 
pemegang IUP hanya memiliki hak atas "isi bumi", sementara permukaan bumi tetap menjadi hak 
pemegang hak atas tanah yang sah.10 Regulasi minerba di Indonesia secara eksplisit membatasi 
operasional pemegang IUP sebelum adanya penyelesaian dengan pemegang hak atas tanah.  

Dalam UU No. 4 Tahun 2009 tentang Pertambangan dan Batubara diatur bahwa  
pemegang IUP dilarang melakukan kegiatan pertambangan sebelum menyelesaikan kewajiban 
perdata terhadap pemegang hak atas tanah yang terdampak.11 Penyelesaian ini dilakukan melalui 
negosiasi yang didasarkan atas kesepakatan sukarela antara kedua belah pihak melalui cara jual 
beli atau pemberian kompensasi yang layak.12 Hak masyarakat atas tanah dilindungi sedemikian 
rupa sehingga pemegang IUP tidak diperbolehkan masuk ke lahan tersebut tanpa izin dari pemilik 
hak yang bersangkutan.13 Transformasi regulasi pasca Undang-Undang Nomor 11 Tahun 2020 
tentang Cipta Kerja, yang kini telah diperbarui melalui Undang-Undang Nomor 6 Tahun 2023 
memperketat prasyarat operasional bagi pemegang IUP melalui integrasi perizinan berusaha. 
Sebelum memulai aktivitas lapangan, pemegang IUP wajib memenuhi persyaratan, yaitu 
Kesesuaian Kegiatan Pemanfaatan Ruang (KKPR) yang berfungsi sebagai instrumen pengendali 
tata ruang yang memastikan lokasi pertambangan selaras dengan rencana tata ruang wilayah.14 
Selanjutnya, persetujuan lingkungan, baik dalam bentuk Analisis Mengenai Dampak Lingkungan 

14 Peraturan Pemerintah Nomor 21 Tahun 2021 tentang Penyelenggaraan Penataan Ruang, Pasal 1 angka 15. 
13 Undang-Undang Nomor 3 Tahun 2020, Op.Cit., Pasal 138. 

12 Peraturan Pemerintah Nomor 96 Tahun 2021 tentang Pelaksanaan Kegiatan Usaha Pertambangan Mineral dan 
Batubara, Pasal 178. 

11 Undang-Undang Nomor 3 Tahun 2020, Op.Cit., Pasal 136 ayat (1). 
10 Undang-Undang Nomor 3 Tahun 2020, Op.Cit., Pasal 135. 

9  Undang-Undang Nomor 3 Tahun 2020 tentang Perubahan atas Undang-Undang Nomor 4 Tahun 2009 tentang 
Pertambangan Mineral dan Batubara, Pasal 1 angka 7. 



(AMDAL) atau Upaya Pengelolaan Lingkungan dan Upaya Pemantauan Lingkungan (UKL-UPL) 
yang menjadi prasyarat sebelum diterbitkannya perizinan berusaha guna memitigasi dampak 
ekologis. Terakhir, pemegang IUP juga dibebani kewajiban untuk menyelesaikan persetujuan 
bangunan gedung. Komponen ini merupakan legalitas perizinan yang wajib dipenuhi untuk setiap 
pemancangan atau konstruksi infrastruktur pertambangan yang didirikan di atas lahan tersebut. 
 

B.​ Bentuk-Bentuk Konflik Tumpang Tindih Lahan dan Implikasi Hukumnya 
Ketidakselarasan antara pemberian izin pertambangan dengan hak-hak sektoral lainnya 
menciptakan kompleksitas hukum yang berujung pada sengketa lahan. Fenomena ini muncul 
karena adanya dua atau lebih hak yang sah namun berdiri di atas objek tanah yang sama, yang 
secara hukum membawa implikasi pada keabsahan operasional masing-masing pemegang hak. 
Bentuk konflik  yang pertama adalah Konflik antara IUP dan Hak Guna Usaha, Konflik antara 
sektor pertambangan dan perkebunan merupakan bentuk tumpang tindih yang paling klasik, di 
mana terjadi benturan antara hak atas permukaan tanah (HGU) dan hak untuk mengambil 
komoditas di bawahnya (IUP). Persoalan muncul ketika pemegang IUP hendak melakukan 
kegiatan konstruksi atau eksploitasi di atas lahan yang telah ditanami komoditas perkebunan 
berdasarkan HGU. Secara yuridis, pemegang HGU memiliki hak untuk mengusahakan tanah 
tersebut untuk usaha pertanian.15 Pemegang IUP dilarang keras memulai aktivitasnya sebelum 
mencapai kesepakatan dengan pemegang HGU. Ketentuan ini bersifat imperatif, di mana 
kegagalan dalam mencapai penyelesaian hak atas tanah dapat menyebabkan pemegang IUP 
dikenai sanksi administratif hingga pencabutan izin.16 Meskipun pemegang IUP memiliki hak atas 
mineral, keberadaan HGU mengharuskan pemegang IUP memberikan kompensasi atas hilangnya 
potensi pendapatan dari tanaman serta penggantian nilai tanah atau hak atas tanah tersebut.17 
Salah satu contoh nyata di Indonesia adalah  terdapat perusahaan yaitu PT Agrolestari Kencana 
Makmur, PT Sawit Jaya Manunggal, PT Adau Hijau Lestari, PT Bumi Sawit Utama, dan PT 
Semboja Inti Perkasa. Keempat perusahaan sawit tersebut telah beroperasi aktif bahkan sudah 
menghasilkan buah kelapa sawit, meskipun belum mengantongi HGU secara penuh. Praktik ini 
jelas melanggar ketentuan peraturan perundang-undangan. 

Selanjutnya adalah Konflik antara IUP dan Kawasan Hutan, Tumpang tindih ini 
melibatkan dimensi hukum publik yang sangat kuat karena berkaitan dengan perlindungan fungsi 
ekosistem dan status hukum kawasan hutan yang bersifat khusus. Penggunaan kawasan hutan 
untuk kegiatan pertambangan hanya dapat dilakukan melalui mekanisme penggunaan kawasan 
hutan yang tidak mengubah fungsi pokok kawasan tersebut. Pemegang IUP tidak serta-merta 
dapat menambang di dalam hutan meskipun memiliki izin dari Kementerian ESDM. Mereka 
wajib memperoleh Persetujuan Penggunaan Kawasan Hutan (PPKH) terlebih dahulu dikenal 
sebagai IPPKH dari menteri yang menyelenggarakan urusan pemerintahan di bidang kehutanan.18 

18 Peraturan Pemerintah Nomor 23 Tahun 2021 tentang Penyelenggaraan Bidang Kehutanan, Pasal 91. 

17 Peraturan Pemerintah Nomor 96 Tahun 2021 tentang Pelaksanaan Kegiatan Usaha Pertambangan Mineral dan 
Batubara, Pasal 178 ayat (2). 

16 Undang-Undang Nomor 3 Tahun 2020 tentang Perubahan atas Undang-Undang Nomor 4 Tahun 2009 tentang 
Pertambangan Mineral dan Batubara, Pasal 136 ayat (1). 

15 Undang-Undang Nomor 5 Tahun 1960 tentang Peraturan Dasar Pokok-Pokok Agraria, Pasal 28 ayat (1). 



Melakukan kegiatan pertambangan di dalam kawasan hutan tanpa memiliki PPKH dikategorikan 
sebagai tindak pidana, yang diancam dengan pidana penjara dan denda yang sangat besar.19  

Terakhir adalah Konflik antara IUP dan Proyek Strategis Nasional, konflik ini merupakan 
fenomena baru yang muncul seiring dengan akselerasi pembangunan infrastruktur nasional yang 
memiliki prioritas hukum tinggi. PSN merupakan proyek yang memiliki sifat strategis untuk 
peningkatan pertumbuhan dan pemerataan pembangunan. Dalam hal terjadi tumpang tindih antara 
wilayah IUP dengan lokasi PSN, kepentingan pembangunan infrastruktur negara seringkali 
diposisikan sebagai kepentingan umum yang harus didahulukan.20 Apabila wilayah IUP terkena 
penetapan lokasi untuk kepentingan umum (PSN), maka wilayah tersebut dapat dikeluarkan dari 
wilayah izin usaha pertambangan (WIUP). Pemegang IUP berhak mendapatkan ganti kerugian 
yang layak atas penghentian kegiatan atau pemindahan fasilitas, namun mereka tidak dapat 
menghalangi pelaksanaan PSN.21 Penetapan PSN dapat memicu dilakukannya revisi atau 
penyesuaian terhadap Rencana Tata Ruang Wilayah (RTRW), yang secara otomatis akan 
berdampak pada persyaratan KKPR bagi pemegang IUP di lokasi tersebut. 

 
C.​ Litigasi dan Pendekatan B2B: Perbandingan Efektivitas dalam Penyelesaian Sengketa  

Pemilihan mekanisme penyelesaian sengketa tumpang tindih lahan pertambangan tidak dapat 
dilepaskan dari pertimbangan kepraktisan bisnis. Dua jalur utama yang tersedia adalah litigasi 
melalui pengadilan dan penyelesaian langsung antar pihak melalui mekanisme Business to 
Business (B2B). Jalur litigasi, baik melalui pengadilan perdata maupun Pengadilan Tata Usaha 
Negara (PTUN), secara teoritis menawarkan kepastian hukum yang kuat. Putusan pengadilan 
yang berkekuatan hukum tetap bersifat erga omnes terhadap para pihak dan dapat dieksekusi 
secara paksa oleh negara, sehingga memberikan kepastian yang tidak bergantung pada itikad baik 
lawan. Namun dalam praktiknya, jalur ini justru menjadi pilihan terakhir bagi pelaku usaha 
pertambangan. Proses berperkara di Indonesia kerap membutuhkan waktu bertahun-tahun: 
dimulai dari persidangan tingkat pertama, berlanjut ke tingkat banding, kasasi di Mahkamah 
Agung, hingga upaya hukum luar biasa berupa Peninjauan Kembali. Belum lagi tahap eksekusi 
putusan yang tidak jarang menghadapi hambatan tersendiri di lapangan. Selama rentang waktu 
tersebut, kegiatan operasi produksi pemegang IUP terpaksa terhenti atau terhambat, padahal 
kewajiban finansial seperti iuran tetap dan iuran produksi terus berjalan.22 Kondisi ini secara 
nyata menggerus nilai investasi dan merusak proyeksi arus kas perusahaan. Sebaliknya, 
pendekatan B2B menempatkan para pihak sebagai subjek yang setara dan rasional dalam 
menyelesaikan konflik kepentingan atas lahan yang sama. Regulasi pertambangan sendiri 
membuka ruang yang tegas bagi mekanisme ini: penyelesaian hak atas tanah dilakukan melalui 
kesepakatan sukarela berupa jual beli atau pemberian kompensasi yang layak.23 Pendekatan ini 

23 Peraturan Pemerintah Nomor 96 Tahun 2021 tentang Pelaksanaan Kegiatan Usaha Pertambangan Mineral dan 
Batubara, Pasal 178 ayat (1) dan (2). 

22 Undang-Undang Nomor 3 Tahun 2020 tentang Perubahan atas Undang-Undang Nomor 4 Tahun 2009 tentang 
Pertambangan Mineral dan Batubara, Pasal 128 ayat (1). 

21 Peraturan Pemerintah Nomor 19 Tahun 2021 tentang Penyelenggaraan Pengadaan Tanah bagi Pembangunan untuk 
Kepentingan Umum, Pasal 16. 

20 Undang-Undang Nomor 2 Tahun 2012 tentang Pengadaan Tanah bagi Pembangunan untuk Kepentingan Umum, 
Pasal 10. 

19 Undang-Undang Nomor 6 Tahun 2023 tentang Cipta Kerja, Pasal 37 yang mengubah Pasal 50 ayat (2) huruf a dan 
Pasal 78 ayat (2) Undang-Undang Nomor 41 Tahun 1999. 



jauh lebih responsif terhadap kebutuhan operasional karena hasilnya dapat dituangkan dalam 
perjanjian yang langsung berlaku dan mengikat para pihak. 

Dalam praktik lapangan, mekanisme B2B lazimnya melibatkan beberapa langkah teknis 
dan komersial yang konkret. Pertama, para pihak menyusun overlay peta wilayah yang tumpang 
tindih guna mengidentifikasi secara presisi luas area yang bersengketa, sebab tanpa data spasial 
yang akurat tidak ada dasar yang kuat untuk bernegosiasi. Kedua, apabila kegiatan pertambangan 
mensyaratkan akses melintasi lahan pemegang HGU, disusun kesepakatan penggunaan jalan 
akses yang mengatur hak lintas, jadwal penggunaan, dan kewajiban pemeliharaan infrastruktur. 
Ketiga, para pihak menyepakati formula kompensasi atas tanam tumbuh yang terkena dampak 
kegiatan land clearing, mencakup nilai tanaman belum panen, investasi kebun, dan potensi 
kehilangan pendapatan.24 Dengan demikian, pendekatan B2B tidak hanya lebih efisien dari sisi 
waktu dan biaya, tetapi juga menghasilkan solusi yang lebih adaptif terhadap kompleksitas teknis 
di lapangan, sesuatu yang tidak dapat diakomodasi oleh rigiditas prosedur litigasi. 

Dalam konteks konflik antara IUP dan PSN, mekanisme B2B beroperasi dengan karakter 
yang berbeda. Pemegang IUP pada dasarnya tidak dapat menghalangi pelaksanaan PSN, sehingga 
negosiasi B2B di sini lebih bersifat penetapan besaran ganti kerugian daripada penentuan apakah 
kegiatan pertambangan dapat dilanjutkan. Regulasi pengadaan tanah membuka ruang 
musyawarah, namun apabila tidak tercapai kesepakatan, penetapan nilai ganti rugi beralih ke 
pengadilan negeri, sehingga litigasi tetap menjadi backstop yang tidak bisa sepenuhnya 
dihindari.25 Sebagai ilustrasi, bayangkan sebuah perusahaan batubara di Kalimantan Timur yang 
WIUP-nya beririsan dengan HGU perkebunan kelapa sawit seluas 400 hektar. Alih-alih 
mengajukan gugatan perdata yang bisa memakan waktu tiga hingga lima tahun, kedua pihak 
melakukan overlay peta, menunjuk penilai independen untuk menghitung kompensasi tanam 
tumbuh, dan menuangkan hasilnya dalam Perjanjian Penggunaan Lahan berikut jadwal land 
clearing yang disepakati. Seluruh proses selesai dalam enam bulan, jauh lebih cepat dari jalur 
pengadilan, dan kegiatan produksi dapat dimulai sesuai jadwal. Adapun kekuatan mengikat hasil 
kesepakatan B2B tidak bersumber semata dari itikad baik para pihak, melainkan dari kedudukan 
perjanjian itu sendiri sebagai undang-undang bagi para pembuatnya sebagaimana ditegaskan 
Pasal 1338 KUH Perdata. Apabila dituangkan dalam akta notariil, perjanjian tersebut memperoleh 
kekuatan pembuktian sempurna dan dapat langsung dijadikan dasar tuntutan perdata maupun 
eksekusi tanpa harus melalui proses persidangan pokok perkara terlebih dahulu.26 

Dengan demikian, litigasi tetap relevan sebagai jaminan kepastian hukum formal, namun 
efektivitasnya dalam konteks sengketa lahan pertambangan terbatas oleh durasi dan rigiditas 
prosedurnya. Pendekatan B2B terbukti lebih efektif untuk konflik antara IUP dan HGU maupun 
konflik antara IUP dan kawasan hutan, sementara untuk konflik antara IUP dan PSN, kedua jalur 
bersifat komplementer.  
 

III. PENUTUP 
A.​ Kesimpulan 

26 Undang-Undang Hukum Perdata, Pasal 1338 jo. Pasal 1870.  

25 Undang-Undang Nomor 2 Tahun 2012 tentang Pengadaan Tanah bagi Pembangunan untuk Kepentingan Umum, 
Pasal 38 ayat (1).  

24Peraturan Pemerintah Nomor 96 Tahun 2021, Pasal 178 ayat (2). 



Dapat disimpulkan bahwa dinamika sengketa tumpang tindih lahan pertambangan di Indonesia 
merupakan implikasi yuridis dari transformasi rezim hukum pertambangan yang secara 
fundamental memisahkan hak atas kekayaan alam di bawah permukaan bumi dengan hak atas 
tanah di permukaan bumi. Perubahan paradigma dari Undang-Undang Nomor 11 Tahun 1967 ke 
Undang-Undang Nomor 3 Tahun 2020 telah menggeser kedudukan pemegang Izin Usaha 
Pertambangan (IUP) dari pihak yang memiliki prioritas mutlak menjadi pihak yang dibebani 
kewajiban perdata untuk menyelesaikan hak atas tanah terlebih dahulu. Dalam konteks ini, 
keberadaan IUP tidak lagi serta-merta memberikan penguasaan fisik atas lahan, melainkan hanya 
memberikan hak untuk mengusahakan komoditas tambang setelah tercapai kesepakatan dengan 
pemegang hak atas tanah lainnya, baik itu pemegang HGU perkebunan, otoritas kawasan hutan, 
maupun pelaksana Proyek Strategis Nasional. 

Dalam menghadapi kompleksitas benturan kepentingan sektoral tersebut, mekanisme 
penyelesaian melalui jalur litigasi, baik di lingkungan peradilan umum maupun tata usaha negara, 
seringkali dinilai tidak sejalan dengan tuntutan efisiensi dunia usaha. Rigiditas prosedur hukum, 
durasi penyelesaian perkara yang berkepanjangan hingga tingkat upaya hukum luar biasa, serta 
ketidakpastian eksekusi putusan di lapangan menjadi hambatan utama yang dapat menghentikan 
kegiatan operasional dan mengganggu stabilitas arus kas perusahaan. Sebaliknya, pendekatan 
Business to Business (B2B) muncul sebagai instrumen penyelesaian yang lebih efektif dan 
pragmatis karena mengedepankan prinsip otonomi kehendak dan kesetaraan antar pihak. Melalui 
mekanisme B2B, para pihak diberikan ruang untuk merumuskan solusi komersial yang adaptif 
dan teknis, seperti sinkronisasi data spasial melalui peta overlay, pengaturan hak lintas 
infrastruktur, hingga formulasi kompensasi tanam tumbuh yang dinilai secara proporsional. 

Pada akhirnya, efektivitas pendekatan B2B terletak pada kemampuannya memberikan 
kepastian operasional dalam jangka pendek tanpa mengabaikan kepatuhan terhadap regulasi 
pertambangan dan agraria yang berlaku. Transformasi kebijakan pasca Undang-Undang Nomor 
11 Tahun 2020 tentang Cipta Kerja, yang kini telah diperbarui melalui Undang-Undang 
Nomor 6 Tahun 2023 yang menekankan pada perizinan berusaha berbasis risiko semakin 
mempertegas bahwa penyelesaian sengketa lahan secara konsensus merupakan kebutuhan 
strategis untuk memitigasi risiko administratif dan operasional. Dengan demikian, kesepakatan 
komersial antara pihak bukan hanya berfungsi sebagai sarana penyelesaian konflik, melainkan 
juga sebagai fondasi hukum yang krusial dalam menjamin keberlangsungan investasi dan 
harmonisasi pemanfaatan ruang antara sektor pertambangan dengan sektor-sektor strategis 
lainnya di Indonesia. 

 
B.​ Rekomendasi 

Berdasarkan analisis hukum yang telah diuraikan, terdapat beberapa rekomendasi yang perlu 
diperhatikan oleh para pemangku kepentingan dalam ekosistem pertambangan Indonesia. Bagi 
pemegang IUP, langkah paling krusial adalah melakukan identifikasi tumpang tindih wilayah izin 
sedini mungkin idealnya bahkan sebelum tahap eksplorasi dimulai. Kegagalan mengidentifikasi 
irisan antara WIUP dengan HGU perkebunan, kawasan hutan, atau lokasi PSN pada tahap awal 
bukan sekadar kelalaian administratif; ia adalah akar dari sengketa yang berpotensi menghentikan 
seluruh rantai operasional. Oleh karena itu, alokasi sumber daya untuk penyelesaian hak atas 
tanah, mencakup sinkronisasi data spasial, penilaian independen atas kompensasi tanam tumbuh, 
dan pembentukan tim negosiasi yang kompeten harus diperlakukan sebagai bagian integral dari 



manajemen risiko legal perusahaan, bukan sebagai beban yang ditangani secara reaktif ketika 
konflik sudah pecah di lapangan. Kesadaran ini semakin mendesak mengingat sanksi 
administratif hingga pencabutan IUP dapat dijatuhkan kepada pemegang izin yang memulai 
kegiatan pertambangan tanpa terlebih dahulu menyelesaikan kewajiban perdatanya terhadap 
pemegang hak atas tanah. 

Bagi praktisi dan konsultan hukum yang bergerak di bidang pertambangan dan sumber 
daya alam, perubahan paradigma dalam pendekatan penyelesaian sengketa adalah keniscayaan. 
Kerangka berpikir yang bertumpu semata pada jalur litigasi, seolah-olah kepastian hukum hanya 
dapat diraih melalui putusan pengadilan perlu dikoreksi secara fundamental. Dalam konteks 
sengketa tumpang tindih lahan pertambangan, commercial sense harus menjadi landasan pertama 
sebelum strategi hukum apapun dirancang. Litigasi memang menawarkan kepastian formal, tetapi 
ia juga membawa biaya tersembunyi yang sangat mahal: terhentinya operasi produksi selama 
bertahun-tahun, tergerusnya proyeksi arus kas, dan rusaknya hubungan komersial jangka panjang 
antara pihak yang sesungguhnya masih harus bekerja sama setelah sengketa berakhir. Peran 
konsultan hukum yang sesungguhnya bukan hanya menguasai dogmatika regulasi minerba dan 
agraria, melainkan mampu merancang dan mengawal struktur kesepakatan B2B yang sah secara 
hukum, adil secara komersial, dan tahan uji secara operasional. 

Bagi regulator, perkembangan praktik B2B di lapangan seharusnya menjadi sinyal bahwa 
regulasi turunan yang ada belum sepenuhnya menyediakan kerangka prosedural yang memadai. 
Pasal 178 PP 96/2021 memang membuka ruang bagi penyelesaian melalui kesepakatan sukarela, 
namun ketentuan tersebut belum dilengkapi dengan panduan teknis mengenai standar minimal 
negosiasi, format perjanjian kompensasi, maupun mekanisme pengawasan atas pelaksanaannya. 
Akibatnya, negosiasi B2B hampir sepenuhnya diserahkan kepada diskresi para pihak yang 
memiliki posisi tawar yang tidak selalu seimbang. Diperlukan regulasi turunan yang lebih 
terstruktur, misalnya dalam bentuk Peraturan Menteri ESDM atau pedoman teknis bersama antara 
Kementerian ESDM, Kementerian ATR/BPN, dan Kementerian Lingkungan Hidup dan 
Kehutanan yang secara spesifik mengatur prosedur identifikasi tumpang tindih, mekanisme 
penilaian kompensasi yang terstandarisasi, serta jalur eskalasi apabila negosiasi mengalami jalan 
buntu. Kejelasan prosedur semacam ini tidak hanya akan memperkuat landasan hukum 
kesepakatan B2B, tetapi juga memberikan perlindungan yang lebih berimbang bagi seluruh pihak 
yang terlibat. 

Pada akhirnya, sengketa tumpang tindih lahan pertambangan adalah realita hukum yang 
tidak bisa dihindari selama regulasi perizinan multisektoral belum sepenuhnya terkoordinasi. 
Mahasiswa hukum dan praktisi muda perlu membekali diri bukan hanya dengan penguasaan 
normatif atas peraturan perundang-undangan, tetapi juga dengan kemampuan merancang solusi 
komersial yang sah, pragmatis, dan berkelanjutan, karena di sinilah sesungguhnya nilai seorang 
lawyer tambang diuji: bukan semata pada kemampuannya menang di persidangan, melainkan 
pada kemampuannya mencegah sengketa terjadi sejak awal, dan menyelesaikannya secara elegan 
ketika sengketa itu tidak terhindarkan. 
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I. Pendahuluan 

Sengketa  transaksi  jual  beli  emas  antara PT  Aneka  Tambang  Tbk dan  Budi  Said 

merupakan salah satu perkara perdata yang memiliki kompleksitas tinggi dalam praktik hukum 

bisnis di  Indonesia.  Kasus ini  tidak hanya melibatkan nilai  ekonomi yang besar,  tetapi  juga 

menyentuh aspek fundamental mengenai tanggung jawab hukum para pihak atas kerugian yang 

timbul dalam suatu hubungan hukum. Dalam konteks ini, sengketa tersebut menjadi relevan untuk 

dianalisis secara mendalam karena mencerminkan dinamika hubungan hukum privat dalam sistem 

ekonomi modern, khususnya terkait batas pertanggungjawaban badan hukum atas tindakan pihak-

pihak yang bertindak atas nama perusahaan.1

Secara normatif, hukum perdata Indonesia mengenal bahwa kewajiban untuk mengganti 

kerugian tidak hanya lahir dari perikatan yang bersumber pada perjanjian, tetapi juga dapat timbul 

akibat  adanya  perbuatan  melawan  hukum.  Ketentuan  Pasal  1365  Kitab  Undang-Undang 

Hukum Perdata menentukan bahwa setiap perbuatan yang melanggar hukum dan menimbulkan 

kerugian kepada orang lain mewajibkan pihak yang karena kesalahannya menyebabkan kerugian 

tersebut  untuk  mengganti  kerugian  yang  ditimbulkan.2 Oleh  karena  itu,  dalam menganalisis 

perselisihan antara PT Aneka Tambang Tbk dan Budi Said, penting untuk menentukan dasar 

pertanggungjawaban hukum yang paling tepat berdasarkan fakta-fakta yang terungkap dalam 

perkara tersebut, apakah kerugian yang terjadi merupakan konsekuensi dari hubungan kontraktual 

atau justru merupakan akibat dari adanya perbuatan melawan hukum.

1 Putusan Pengadilan Negeri Surabaya Nomor 158/Pdt.G/2020/PN Sby; Achmad Nasrudin Yahya, "Perjalanan Kasus 
Budi Said, Dulu Menang Lawan Antam, Kini Jadi Tersangka Jual Beli Emas Rp 1,1 T," Kompas.com, 19 Januari 
2024. 
2 Indonesia, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), Pasal 1365. 



Dalam perkara ini, isu hukum yang paling krusial bukan semata-mata terletak pada ada atau 

tidaknya transaksi jual beli emas, melainkan pada dapat atau tidaknya PT Aneka Tambang Tbk 

dimintai pertanggungjawaban atas kerugian yang dialami Budi Said akibat tindakan pegawai 

perusahaan yang diduga bertindak di luar kewenangannya. Budi Said mendalilkan bahwa dirinya 

telah melakukan pembayaran atas pembelian emas dalam jumlah tertentu melalui pegawai  PT 

Antam, sedangkan PT Antam berpendapat bahwa pegawai yang bersangkutan tidak memiliki 

kewenangan untuk mengikat perusahaan dalam transaksi tersebut.3 Perbedaan pandangan tersebut 

menimbulkan persoalan hukum mengenai hubungan antara tindakan pegawai dengan tanggung 

jawab  korporasi,  serta  membuka  ruang  untuk  menempatkan  sengketa  ini  dalam  perspektif 

perbuatan melawan hukum.

Kasus ini juga menunjukkan adanya ketidaksesuaian antara fakta-fakta yang diyakini oleh 

para pihak dengan dokumen formal yang tersedia. Dalam praktik bisnis, khususnya transaksi 

bernilai tinggi seperti emas, komunikasi yang dilakukan secara informal kerap kali menimbulkan 

pemahaman  yang  berbeda  ketika  sengketa  muncul  di  kemudian  hari.  Kondisi  demikian 

menjadikan aspek pembuktian sebagai bagian yang sangat penting dalam penyelesaian perkara. 

Menurut Sudikno Mertokusumo, hakim tidak cukup hanya menilai alat bukti secara terpisah, 

melainkan  harus  melihat  keterkaitan  antara  satu  alat  bukti  dengan  alat  bukti  lainnya  guna 

menemukan kebenaran materiil dalam suatu perkara perdata.4 Oleh karenanya, pembuktian dalam 

kasus  ini  tidak  hanya  bersifat  teknis,  tetapi  juga  memerlukan  penilaian  yang  komprehensif 

terhadap keseluruhan fakta hukum yang ada.

Sebagai badan usaha milik negara,  PT Aneka Tambang Tbk memiliki tanggung jawab 

yang lebih luas dalam menjaga transparansi, akuntabilitas, dan kehati-hatian dalam menjalankan 

kegiatan usahanya. Prinsip kehati-hatian (duty of care) menghendaki agar perusahaan memastikan 

bahwa setiap tindakan pegawainya dilakukan sesuai dengan kewenangan yang dimiliki serta tidak 

menimbulkan  kerugian  bagi  pihak  lain  yang  beritikad  baik  dalam  melakukan  transaksi.  E. 

Saefullah Wiradipradja menjelaskan bahwa prinsip kehati-hatian merupakan salah satu instrumen 

penting dalam mencegah timbulnya sengketa akibat  kelalaian dalam hubungan bisnis.5 Oleh 

34 Putusan  Pengadilan  Negeri  Surabaya  Nomor  158/Pdt.G/2020/PN Sby;  Putusan  Mahkamah Agung  Republik 
Indonesia Nomor 1666 K/Pdt/2022.
5 Sudikno Mertokusumo, Hukum Acara Perdata Indonesia (Yogyakarta: Liberty, 2009), hlm. 142. 

6 E. Saefullah Wiradipradja, "Prinsip Kehati-hatian dalam Kontrak Bisnis," Jurnal Hukum Bisnis 42, No. 1 (2022): 
34. 



karena itu, standar pertanggungjawaban PT Antam sebagai pelaku usaha tidak hanya berkaitan 

dengan  kepatuhan  administratif,  tetapi  juga  mencakup  kewajiban  hukum  untuk  mencegah 

timbulnya kerugian terhadap pihak lain.

Di sisi lain,  Budi Said sebagai pihak yang melakukan transaksi juga tidak terlepas dari 

kewajiban untuk bertindak secara cermat dan rasional. Dalam praktik bisnis modern, setiap pihak 

dituntut untuk memahami risiko yang mungkin timbul serta memastikan kejelasan informasi 

sebelum melakukan transaksi bernilai besar. Prinsip kehati-hatian tidak hanya dibebankan kepada 

pelaku  usaha,  tetapi  juga  kepada  pihak  yang  melakukan  transaksi  agar  sengketa  dapat 

diminimalisasi  sejak  awal.  Oleh  karenanya,  sengketa  ini  mencerminkan pertemuan  berbagai 

prinsip penting dalam hukum perdata, mulai dari pertanggungjawaban atas perbuatan melawan 

hukum,  pembuktian,  kehati-hatian  pelaku  usaha,  hingga  perlindungan  terhadap  pihak  yang 

mengalami kerugian. Analisis terhadap kasus ini menjadi penting tidak hanya untuk memahami 

penyelesaian sengketa konkret, tetapi juga untuk memberikan kontribusi terhadap pengembangan 

doktrin hukum perdata Indonesia dalam menghadapi dinamika transaksi bisnis yang semakin 

kompleks.

II. Pembahasan 

Sengketa transaksi emas antara PT Aneka Tambang Tbk dan Budi Said harus ditempatkan 

dalam kerangka hukum perdata yang tidak semata-mata bertumpu pada hubungan kontraktual. 

Dalam hukum perdata, tanggung jawab untuk mengganti kerugian dapat lahir tidak hanya dari 

adanya perjanjian, tetapi juga dari adanya perbuatan melawan hukum yang memenuhi unsur-unsur 

sebagaimana  ditentukan  oleh  peraturan  perundang-undangan.  Berdasarkan  Pasal  1365 

KUHPerdata,  siapapun yang melakukan tindakan melawan hukum dan merugikan orang lain, 

wajib membayar ganti rugi jika kerugian tersebut memang terjadi akibat kesalahannya.6 Oleh 

karena itu, meskipun terdapat perdebatan mengenai ada atau tidaknya hubungan kontraktual yang 

sempurna  dalam  perkara  ini,  hal  tersebut  tidak  serta-merta  menutup  kemungkinan  adanya 

pertanggungjawaban perdata berdasarkan rezim perbuatan melawan hukum.

Dalam perspektif teori badan hukum, PT Aneka Tambang Tbk merupakan subjek hukum 

berupa badan hukum (rechtspersoon) yang memiliki kapasitas hukum mandiri untuk melakukan 

7 Indonesia, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), Pasal 1365. 



perbuatan hukum. Berdasarkan teori fictie yang dikemukakan oleh Friedrich Carl von Savigny, 

badan hukum dipandang sebagai pribadi hukum yang keberadaannya diakui oleh hukum sehingga 

memiliki  hak dan kewajiban tersendiri  yang terpisah dari  organ maupun pegawainya.7 Oleh 

karenanya,  tindakan  yang  dilakukan  oleh  individu  dalam  kapasitasnya  sebagai  bagian  dari 

perusahaan  pada  prinsipnya  dapat  menimbulkan  akibat  hukum  bagi  badan  hukum  tersebut 

sepanjang tindakan tersebut berkaitan dengan pelaksanaan fungsi atau aktivitas korporasi.

Sebagai  badan  usaha  milik  negara,  PT  Aneka  Tambang  Tbk  juga  dituntut  untuk 

menerapkan  prinsip  tata  kelola  perusahaan  yang baik  (good corporate  governance).  Prinsip 

transparansi,  akuntabilitas,  responsibilitas,  independensi,  dan  kewajaran  merupakan  landasan 

dalam menjalankan kegiatan usaha. Gunawan Widjaja menjelaskan bahwa dalam praktik bisnis 

modern, badan hukum tidak hanya dituntut untuk mematuhi ketentuan normatif, tetapi juga wajib 

menjalankan usahanya dengan standar kehati-hatian yang tinggi guna melindungi kepentingan 

pihak-pihak  yang  berhubungan  dengannya.8 Oleh  karena  itu,  setiap  tindakan  pegawai  yang 

dilakukan dalam lingkup pekerjaannya harus berada dalam pengawasan perusahaan agar tidak 

menimbulkan kerugian bagi pihak lain.

Dasar utama untuk menilai adanya pertanggungjawaban PT Antam dalam perkara ini adalah 

terpenuhinya unsur-unsur perbuatan melawan hukum sebagaimana dimaksud dalam Pasal 1365 

KUHPerdata.  Menurut  Subekti,  unsur-unsur  tersebut  meliputi  adanya  perbuatan  melawan 

hukum, adanya kesalahan, adanya kerugian, serta adanya hubungan sebab akibat antara perbuatan 

dengan kerugian yang timbul.9 Keempat unsur tersebut harus dibuktikan secara kumulatif agar 

tuntutan ganti rugi berdasarkan perbuatan melawan hukum dapat dikabulkan.

Unsur pertama, yaitu adanya perbuatan melawan hukum, tidak lagi dipahami secara sempit 

hanya sebagai pelanggaran terhadap undang-undang. Sejak putusan Hoge Raad dalam perkara 

Lindenbaum v. Cohen tahun 1919, perbuatan melawan hukum juga mencakup tindakan yang 

bertentangan dengan hak orang lain, bertentangan dengan kewajiban hukum pelaku, bertentangan 

dengan kesusilaan, atau bertentangan dengan kepatutan yang hidup dalam masyarakat.10 Dalam 

konteks sengketa ini,  tindakan pegawai  PT Antam yang diduga memberikan informasi atau 

8 R. Setiawan, Pokok-Pokok Hukum Perikatan (Jakarta: Bina Cipta, 2007), hlm. 28. 

9 Gunawan Widjaja, Seri Hukum Bisnis: Hukum Kontrak (Jakarta: RajaGrafindo Persada, 2006), hlm. 41. 

0 Rosa Agustina, Perbuatan Melawan Hukum (Depok: Fakultas Hukum Universitas Indonesia, 2003), hlm. 36. 

10 Rosa Agustina, Perbuatan Melawan Hukum, hlm. 38. 



melakukan transaksi di luar kewenangannya dapat dinilai sebagai perbuatan yang bertentangan 

dengan kewajiban hukum maupun prinsip kepatutan apabila terbukti menimbulkan kerugian bagi 

pihak lain.

Unsur kedua adalah adanya kesalahan (schuld), baik dalam bentuk kesengajaan maupun 

kelalaian. Kesalahan menunjukkan adanya keadaan di mana pelaku seharusnya dapat bertindak 

lain untuk mencegah timbulnya kerugian, tetapi tidak melakukannya.11 Dalam perkara ini, perlu 

dinilai  apakah  pegawai  yang  terlibat  telah  bertindak  melampaui  batas  kewenangannya  serta 

apakah  PT Antam telah  menjalankan  fungsi  pengawasan  secara  optimal  terhadap  tindakan 

pegawai  tersebut.  Apabila  perusahaan  lalai  dalam  melakukan  pengawasan,  maka  kelalaian 

tersebut dapat menjadi dasar pertanggungjawaban.

Unsur ketiga adalah adanya kerugian. Kerugian merupakan akibat nyata yang diderita oleh 

pihak yang dirugikan, baik berupa kerugian materiil maupun immateriil.12 Budi Said mendalilkan 

bahwa dirinya telah mengalami kerugian akibat  tidak memperoleh emas dalam jumlah yang 

diyakini  telah  menjadi  haknya  setelah  melakukan  pembayaran  tertentu.  Oleh  karena  itu, 

keberadaan serta besaran kerugian tersebut harus dapat dibuktikan melalui alat bukti yang sah agar 

dapat dijadikan dasar tuntutan ganti rugi.

Selanjutnya, harus terdapat hubungan sebab akibat (causal verband) antara perbuatan yang 

dilakukan dengan kerugian yang timbul. Tanpa adanya hubungan kausal yang jelas, tuntutan 

berdasarkan  Pasal 1365 KUHPerdata tidak dapat dikabulkan.13 Hakim harus menilai apakah 

kerugian yang dialami benar-benar merupakan akibat langsung dari tindakan yang didalilkan 

sebagai perbuatan melawan hukum atau justru disebabkan oleh faktor lain yang berada di luar 

kendali pihak yang digugat.

Selain  Pasal  1365  KUHPerdata,  pertanggungjawaban  PT Antam juga  dapat  ditinjau 

berdasarkan Pasal 1367 KUHPerdata yang mengatur mengenai tanggung jawab atas perbuatan 

orang-orang yang berada di bawah pengawasan seseorang. Ketentuan tersebut menyatakan bahwa 

seseorang tidak hanya bertanggung jawab atas kerugian yang ditimbulkan oleh perbuatannya 

sendiri,  tetapi  juga atas  kerugian yang ditimbulkan oleh orang-orang yang berada di  bawah 

114Rosa Agustina, Perbuatan Melawan Hukum, hlm. 40. 

12 Rosa Agustina, Perbuatan Melawan Hukum, hlm. 42. 

13 Rosa Agustina, Perbuatan Melawan Hukum, hlm. 45. 



tanggungannya atau yang berada di bawah pengawasannya.14 Dalam doktrin modern, ketentuan ini 

dikenal sebagai bentuk vicarious liability, yaitu pertanggungjawaban pemberi kerja atas tindakan 

bawahannya yang dilakukan dalam hubungan pekerjaan.

Oleh  karenanya,  apabila  tindakan  pegawai  PT  Antam yang  menyebabkan  kerugian 

dilakukan dalam rangka pelaksanaan pekerjaannya atau setidaknya masih memiliki hubungan erat 

dengan  jabatan  yang  dimilikinya,  maka  PT  Antam dapat  dimintai  pertanggungjawaban 

berdasarkan  Pasal  1367  KUHPerdata.  Sebaliknya,  apabila  tindakan  tersebut  dilakukan 

sepenuhnya  untuk  kepentingan  pribadi  dan  berada  di  luar  lingkup  pekerjaan,  maka 

pertanggungjawaban perusahaan perlu dinilai lebih lanjut berdasarkan fakta-fakta yang terungkap 

di persidangan.

Dari  sisi  pembuktian,  Pasal  1865 KUHPerdata menentukan bahwa setiap orang yang 

mendalilkan  bahwa  ia  mempunyai  suatu  hak  atau  menunjuk  pada  suatu  peristiwa  untuk 

meneguhkan haknya wajib membuktikan adanya hak atau peristiwa tersebut.15 Oleh karena itu, 

pihak yang mendalilkan adanya perbuatan melawan hukum wajib membuktikan terpenuhinya 

seluruh unsur PMH, termasuk adanya kerugian dan hubungan sebab akibat antara tindakan pelaku 

dengan kerugian yang dialami.

Bukti  tertulis  tetap memiliki  posisi  yang penting dalam hukum acara perdata,  terutama 

apabila  berkaitan  dengan  dokumen  transaksi,  surat-menyurat,  maupun  catatan  administrasi 

perusahaan. Namun demikian, Sudikno Mertokusumo menegaskan bahwa hakim tidak terikat 

secara mutlak pada satu jenis alat bukti, melainkan harus menilai keseluruhan alat bukti secara 

menyeluruh  dan  proporsional  untuk  menemukan  kebenaran  materiil.16 Oleh  karena  itu, 

komunikasi  elektronik,  keterangan  saksi,  maupun  bukti  tidak  langsung  lainnya  tetap  dapat 

dipertimbangkan sepanjang memiliki relevansi dengan pokok sengketa.

Dari perspektif perlindungan konsumen, PT Aneka Tambang Tbk sebagai pelaku usaha 

juga tunduk pada ketentuan  Undang-Undang Nomor 8 Tahun 1999 tentang Perlindungan 

Konsumen. Pasal 7 huruf a undang-undang tersebut mewajibkan pelaku usaha untuk beritikad 

baik dalam menjalankan kegiatan usahanya.17 Kewajiban tersebut menunjukkan bahwa pelaku 

154Indonesia, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), Pasal 1367. 

16 Indonesia, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), Pasal 1865. 

174Sudikno Mertokusumo, Hukum Acara Perdata Indonesia (Yogyakarta: Liberty, 2009), hlm. 145. 

18 Indonesia, Undang-Undang Nomor 8 Tahun 1999 tentang Perlindungan Konsumen, Pasal 7 huruf a. 



usaha tidak hanya bertanggung jawab terhadap kualitas produk yang diperdagangkan, tetapi juga 

terhadap cara transaksi dilakukan agar tidak merugikan pihak yang berhubungan dengannya.

Di sisi lain,  Budi Said sebagai pihak yang melakukan transaksi juga memiliki kewajiban 

untuk bertindak hati-hati dan rasional. Prinsip caveat emptor mengajarkan bahwa pembeli harus 

memastikan kejelasan objek transaksi  serta memahami risiko yang mungkin timbul  sebelum 

melakukan  pembayaran  dalam jumlah  besar.18 Oleh  karenanya,  pertanggungjawaban  hukum 

dalam  sengketa  ini  tidak  dapat  dibebankan  secara  sepihak,  melainkan  harus  dinilai  secara 

proporsional berdasarkan tindakan dan tingkat kehati-hatian masing-masing pihak.

Pada  akhirnya,  sengketa  antara  PT  Antam dan  Budi  Said  menunjukkan  pentingnya 

keseimbangan antara kepastian hukum dan keadilan dalam penyelesaian perkara perdata. Barda 

Nawawi Arief menjelaskan bahwa hukum tidak hanya berfungsi sebagai alat untuk memberikan 

kepastian, tetapi juga harus mampu mewujudkan keadilan substantif bagi para pencari keadilan.19 

Oleh karena itu, penyelesaian sengketa ini harus mempertimbangkan keseluruhan fakta yang 

terungkap, kepentingan para pihak, serta tujuan hukum untuk memberikan perlindungan dan 

kepastian dalam aktivitas bisnis.

III. Penutup

Berdasarkan uraian yang telah dipaparkan, sengketa antara PT Aneka Tambang Tbk dan 

Budi  Said lebih  tepat  dianalisis  menggunakan  konstruksi  perbuatan  melawan  hukum 

sebagaimana  diatur  dalam  Pasal  1365  juncto  Pasal  1367  Kitab  Undang-Undang Hukum 

Perdata.  Hal ini  disebabkan karena fakta-fakta yang terungkap dalam perkara menunjukkan 

adanya  persoalan  mengenai  kewenangan  pegawai  PT  Antam  dalam  melakukan  transaksi, 

sehingga dasar hubungan hukum para pihak tidak dapat  serta-merta dikualifikasikan sebagai 

hubungan kontraktual yang memenuhi unsur-unsur wanprestasi. Ketika keberadaan dan ruang 

lingkup sebuah kesepakatan tidak jelas,  orientasi  analisis hukumnya bergeser untuk menguji 

apakah telah terjadi perbuatan melawan hukum yang merugikan pihak lain.20

Melalui perspektif perbuatan melawan hukum, pertanggungjawaban PT Antam dapat dinilai 

dengan  menguji  terpenuhinya  unsur-unsur  PMH,  yaitu  adanya  perbuatan  melawan  hukum, 

19 E. Saefullah Wiradipradja, "Prinsip Kehati-hatian dalam Kontrak Bisnis," Jurnal Hukum Bisnis 42, No. 1 (2022): 
36. 
104Barda Nawawi Arief, "Reformasi Hukum dan Penguatan Kepastian Hukum dalam Sistem Perdata dan Pidana," 
Jurnal Hukum dan Pembangunan 50, No. 2 (2023): 58. 
20 Indonesia, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), Pasal 1365. 



kesalahan,  kerugian,  serta  hubungan  kausal  antara  perbuatan  dengan  kerugian  yang 

ditimbulkan.21 Selain  itu,  ketentuan  Pasal  1367  KUHPerdata  memberikan  dasar  bagi 

dimintakannya pertanggungjawaban kepada pemberi kerja atas tindakan pihak yang berada di 

bawah pengawasannya sepanjang tindakan tersebut dilakukan dalam hubungan pekerjaan atau 

jabatan yang melekat  pada  pelaku.22 Oleh karenanya,  fokus analisis  tidak lagi  terletak pada 

pembuktian adanya wanprestasi, melainkan pada sejauh mana tindakan pegawai PT Antam dapat 

dibebankan sebagai tanggung jawab korporasi berdasarkan prinsip pertanggungjawaban dalam 

hukum perdata.

Di sisi  lain,  penyelesaian sengketa ini  juga menunjukkan pentingnya penerapan prinsip 

kehati-hatian oleh seluruh pihak yang terlibat dalam aktivitas bisnis. Pelaku usaha dituntut untuk 

memastikan  adanya  sistem  pengawasan  internal  yang  efektif  guna  mencegah  terjadinya 

penyalahgunaan kewenangan oleh pegawainya, sedangkan pihak yang melakukan transaksi juga 

dituntut untuk bertindak secara cermat serta memastikan kejelasan informasi sebelum melakukan 

pembayaran dalam jumlah besar. Prinsip itikad baik dan kehati-hatian tersebut merupakan bagian 

yang tidak terpisahkan dari upaya menciptakan hubungan hukum yang adil dan seimbang.23

Pada akhirnya, penyelesaian perkara ini tidak hanya bertujuan menentukan pihak yang harus 

bertanggung jawab atas kerugian yang timbul, tetapi juga menjadi refleksi mengenai pentingnya 

kepastian  hukum,  perlindungan  hukum,  dan  keadilan  dalam  praktik  bisnis  di  Indonesia. 

Sebagaimana  dikemukakan  oleh  Barda  Nawawi  Arief,  hukum  harus  mampu  menghadirkan 

keseimbangan  antara  kepastian  hukum  dan  keadilan  substantif  agar  dapat  memberikan 

perlindungan  yang  optimal  bagi  masyarakat.24 Oleh  karena  itu,  penerapan  rezim  perbuatan 

melawan hukum dalam perkara Budi Said dan PT Aneka Tambang Tbk diharapkan tidak hanya 

memberikan penyelesaian terhadap sengketa konkret, tetapi juga menjadi pedoman bagi dunia 

usaha dalam membangun praktik bisnis yang bertanggung jawab dan berlandaskan pada prinsip-

prinsip hukum yang berlaku.

214Rosa Agustina, Perbuatan Melawan Hukum (Depok: Fakultas Hukum Universitas Indonesia, 2003), hlm. 36–45. 

224Indonesia, Kitab Undang-Undang Hukum Perdata (Burgerlijk Wetboek), Pasal 1367. 

234Indonesia, Undang-Undang Nomor 8 Tahun 1999 tentang Perlindungan Konsumen, Pasal 7 huruf a. 

254Barda Nawawi Arief, "Reformasi Hukum dan Penguatan Kepastian Hukum dalam Sistem Perdata dan Pidana," 
Jurnal Hukum dan Pembangunan 50, No. 2 (2023): 58. 
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ABSTRACT

Indonesia possesses an immense diversity of Traditional Cultural Expressions (TCEs), yet their
legal protection remains hindered by fundamental constraints. Under Law No. 28 of 2014 on
Copyright (Copyright Law), the state is designated as the copyright holder for TCEs, a provision
that in practice often excludes indigenous communities from ownership and fair benefit-sharing.
This research identifies a structural clash between the individualistic paradigm of modern
copyright and the communal, intergenerational nature of TCEs. The ambiguity of this legal
framework has rendered TCEs vulnerable to illegal commercial exploitation and cross-border
claims by foreign parties, as seen in cases involving batik motifs and the Pendet dance.
Consequently, this study proposes the enactment of “sui generis” legislation that recognizes
customary law communities as collective rights holders, alongside the strengthening of a national
inventory system as a legal mechanism to establish evidence of legitimate origin and prevent future
cultural misappropriation.

Keywords: Copyright Law, Traditional Cultural Expressions, indigenous communities, sui generis,
communal protection.



ABSTRAK

Indonesia memiliki kekayaan Ekspresi Budaya Tradisional (EBT) yang sangat beragam,
namun perlindungan hukum terhadap bentuk seni tersebut masih menghadapi kendala
fundamental. Berdasarkan Undang-Undang Nomor 28 Tahun 2014 tentang Hak Cipta (UU Hak
Cipta), negara ditetapkan sebagai pemegang hak cipta atas EBT, sebuah ketentuan yang dalam
praktiknya justru mengeksklusikan komunitas adat dari hak kepemilikan dan pembagian
keuntungan yang adil. Penelitian ini mengidentifikasi adanya benturan karakter antara paradigma
hak cipta modern yang bersifat individualistik dengan sifat EBT yang komunal dan turun-temurun.
Ketidakjelasan kerangka hukum ini telah menyebabkan kerentanan EBT terhadap eksploitasi
komersial ilegal dan klaim lintas batas oleh pihak asing, seperti pada kasus motif batik dan Tari
Pendet. Oleh karena itu, penelitian ini mengusulkan perlunya pembentukan regulasi “sui generis”
yang mengakui masyarakat hukum adat sebagai pemegang hak kolektif, serta penguatan sistem
inventarisasi nasional sebagai mekanisme bukti hukum kepemilikan yang sah untuk mencegah
penyalahgunaan budaya di masa depan.

Kata Kunci: UU Hak Cipta, Ekspresi Budaya Tradisional, masyarakat hukum adat, sui generis,
perlindungan komunal.



 
 
 
 

CHAPTER I 

INTRODUCTION 

1.1.​ Background 

Traditional arts or kesenian tradisional is defined by the former Ministry of 

Education and Culture (Kementerian Pendidikan dan Kebudayaan), whose cultural 

affairs are now administered by the Ministry of Culture (Kementerian Kebudayaan)  

as an expression of a humane desire for art and beauty that is culturally passed down 

from generation to generation.1 As of 2024, the Ministry of Education and Culture has 

recorded over 35.779 Objek Pemajuan Kebudayaan (OPK).2 Under Law No. 5 of 

2017 on the Advancement of Culture (Undang-Undang No. 5 Tahun 2017 tentang 

Pemajuan Kebudayaan, “UU Pemajuan Kebudayaan”), OPK comprise ten 

categories of equal standing includes traditional art forms such as customs, languages, 

manuscripts, traditional sports and knowledge, folk games and rituals, traditional 

technology, and oral traditions.3 More recently, following the designation session held 

in Jakarta on 10 October 2025, 2.727 of these objects had been formally designated as 

Indonesian Intangible Cultural Heritage (Warisan Budaya Takbenda 

Indonesia/WBTbI).4 This heterogeneity in traditional arts has also resulted in several 

recognitions from global institutions as well, with 13 cultural art heritages 

acknowledged by the United Nations Educational, Scientific and Cultural 

Organization (UNESCO).5  

5Data and Information Technology Center of the Ministry of Education, Culture, Research, and 
Technology, “Linguistic and Literary Statistics” (“Statistik Kebahasaan dan Kesastraan”), DapoBudBas, 
https://budbas.data.kemdikbud.go.id/statistik/isi_6a7fb539-fdf6-4c36-8046-98d3d146d453.pdf, accessed on 1 
June 2026. 

4Good News From Indonesia, "Menjaga Warisan Budaya Takbenda, Melestarikan Kekayaan 
Indonesia," 21 Oktober 2025, 
https://insight.goodnewsfromindonesia.id/menjaga-warisan-budaya-takbenda-melestarikan-kekayaan-indonesia/,  
acessed 29 Juni 2026. 

3Law on The Advancement of Culture (Undang-Undang Tentang Pemajuan Kebudayaan), Law 
Number 5 of 2017, LN No. 104 of 2017 TLN No. 6055, hereinafter referred to as UU Pemajuan Kebudayaan, 
Article 5. 

2Kementerian Pendidikan, Kebudayaan, Riset, dan Teknologi, "Jumlah pencatatan Objek Pemajuan 
Kebudayaan (OPK) - 2024," Satu Data Indonesia, February 26, 2025, 
https://data.go.id/dataset/jumlah-pencatatan-objek-pemajuan-kebudayaan-opk-2024 accessed on 29th June 2026 

1Ministry of Education and Culture, Traditional Arts (Kesenian Tradisional), (Jakarta: Ministry of 
Education and Culture, 2017), https://repositori.kemendikdasmen.go.id/32178/, accessed 1 June 2026. 

 
 
 
 



 
 
 
 

Despite the diversity of traditional arts itself, the protection of these art forms 

currently exists within limited frameworks. UU Pemajuan Kebudayaan recognizes 

traditional art as part of OPK, mandating the state to protect, develop, and utilize 

traditional art as part of the national heritage.6 Meanwhile, Law No. 28 of 2014 on 

Copyright (Undang-Undang No. 28 tentang Hak Cipta, “UU Hak Cipta”) establishes 

the foundation of Indonesia’s copyright law.7 The law itself expands on traditional arts 

in Article 38 of UU Hak Cipta on Traditional Cultural Expressions (TCEs), which 

designates the state as the copyright holder for such art forms.8  

Traditional cultural expressions, termed ekspresi budaya tradisional in 

Indonesian law and used by the World Intellectual Property Organization (WIPO) 

interchangeably with expressions of folklore, are the tangible and intangible forms in 

which a community's traditional culture and knowledge are expressed, communicated, 

or manifested. WIPO describes such expressions as integral to the cultural and social 

identity of indigenous and local communities, embodying their know-how and skills 

and transmitting their core values and beliefs, and as encompassing forms as varied as 

music, dance, art, designs, signs and symbols, performances, ceremonies, handicrafts, 

and narratives.9 Indonesian law mirrors this breath: the Elucidation of Article 38 

Section (1) of the UU Hak Cipta defines traditional cultural expressions as covering 

one or a combination of verbal textual expressions such as prose and poetry, music, 

movement including dance, theatre such as wayang and folk drama, and fine art 

produced in two or three dimensions.10 What unites these forms, and what sets them 

apart from the works ordinarily contemplated by copyright, is their communal 

authorship and intergenerational transmission, a quality that recurs throughout the 

analysis in this thesis. 

Under the Law on the Advancement of Culture, traditional art falls within the 

ten OPKenumerated in Article 5, namely oral traditions, manuscripts, customs, rituals, 

10UU Hak Cipta, Article 38. 

9World Intellectual Property Organization, "Traditional Cultural Expressions," 
https://www.wipo.int/en/web/traditional-knowledge/traditional-cultural-expressions/index, accessed on 30th 
June 2026. 

8UU Hak Cipta, Article. 38 

7Law on Copyright (Undang-Undang tentang Hak Cipta), Law Number 28 of 2014, LN No. 266 of 
2014, TLN No. 5599 , hereinafter referred to as UU Hak Cipta 

6UU Pemajuan Kebudayaan, Article 5. 

 
 
 
 



 
 
 
 

traditional knowledge, traditional technology, art, language, folk games, and 

traditional sports. These objects are advanced through four pillars: protection, 

development, utilization, and guidance (pembinaan).11 Protection in particular is 

carried out through inventory, safeguarding, maintenance, rescue, and publication, 

with the inventory function channelled through the Integrated Cultural Data System 

(Sistem Pendataan Kebudayaan Terpadu).12 The law further conditions the utilization 

of OPK by large industry or foreign parties on a permit issued by the state, which 

requires prior informed consent, the sharing of benefits, and attribution of the object's 

origin.13 These provisions, however, frame culture predominantly as a matter of state 

stewardship and administrative record keeping, casting the government as the 

responsible actor rather than vesting enforceable proprietary entitlements in the 

communities themselves.  

For its part, Article 38 of the Copyright Law elaborates this same model 

centred on the state. Article 38 Section (1) vests the copyright over traditional cultural 

expressions in the State; Article 38 Section (2) obliges the State to inventory, 

safeguard, and preserve them; and Article 38 Section (3) requires that any use respect 

the values living within the custodial community (masyarakat pengembannya). Such 

protection, moreover, endures without any time limit under Article 60 Section (1).14 

Crucially, Article 38 Section (4) defers the substantive rules, namely how the 

copyright held by the state is to be exercised and for whose ultimate benefit, to an 

implementing Government Regulation that has never been enacted to this day, leaving 

the scheme largely declaratory in practice.15 

Neither regulations, however, clearly establishes proprietary rights, legal 

ownership, benefit sharing, or an inventory mechanism over traditional arts, a gap 

examined in detail in Chapter II. The average indigenous community holds little to no 

power over the copyright ownership of their own traditional art forms. From the 

15UU Hak Cipta, Article. 60 Section (1). 
14UU Hak Cipta, Article. 38. 
13UU Pemajuan Kebudayaan, Article. 36 
12UU Pemajuan Kebudayaan, Article. 1 Number 4 jo. Article. 1 Section (12). 
11UU Pemajuan Kebudayaan, Article. 5 jo. Article. 1 Number 1. 

 
 
 
 



 
 
 
 

perspective of intellectual property law, traditional arts represent cultural assets with 

substantial social, economic, and historical value to its indigenous communities.16  

Regardless of these existing laws, the protection of traditional arts under the 

UU Hak Cipta remains a conundrum.17 The difficulty arises from a fundamental clash 

of characters.18 Copyright is proprietary and individualistic, whereas traditional 

cultural expressions are communal and hereditary.19 This  tension places an additional 

responsibility on the state and local authorities.20 They must manage the inventory of 

traditional arts while also designing a solution that benefits both the state and the 

indigenous communities involved.21 Their preservation is significant as it not only 

contributes to the safeguarding of local indigenous communities, but Indonesia’s 

overall cultural identity as well.22 This is challenged by the current legal frameworks, 

namely the UU Pemajuan Kebudayaan and the UU Hak Cipta, neither of which 

clearly regulates the legal position of indigenous communities as the custodians and 

creators of these traditional art forms.23 This gap creates the looming threat of 

reproduction and commercialization of traditional art forms by third parties.24 

The significance of this issue lies in the protection of the rights and interests of 

indigenous communities involved in cultivating their traditional art. The absence of a 

clear copyright framework creates a legal uncertainty regarding the ownership, 

attribution, and the distribution of benefits that are derived from traditional arts by the 

state or otherwise.25 As a result, indigenous communities often remain excluded from 

25Brigitte Vézina dan George Nicholas, “Supporting Indigenous Communities at the Grassroots,” 
WIPO Magazine, 19 Februari 2014, tersedia pada 

24B. R. Mulhimmah and R. Olagunju, "Effectiveness of Islamic Law in Protecting the Copyright of 
Indigenous Peoples of Indonesia in the Form of Traditional Knowledge & Traditional Cultural Expressions," 
Jurnal IUS Kajian Hukum dan Keadilan, Vol. 10, Issue 3 (2022), p. 582. 

23B. Erlina and Melisa Safitri, "Traditional Cultural Expressions Both Within and Beyond the Context 
of Intellectual Property Law in Indonesia," Progressive Law Review, Vol. 4, No. 2 (2022), p. 104. 

22Victor Ganap, "Konsep Multikultural dan Etnisitas Pribumi Dalam Penelitian Seni," Jurnal 
Humaniora, Vol. 24, No. 2 (2012), p. 156. 

21UU Pemajuan Kebudayaan, Article 16; see also Peraturan Pemerintah Tentang Kekayaan Intelektual 
Komunal, PP Nomor 56 Tahun 2022. 

20UU Pemajuan Kebudayaan, Article 43 j.o. Article 44. 
19Ibid., 

18Diah Imaningrum Susanti, R. Susrijani, and R. M. Sudhiarsa, "Traditional Cultural Expressions…”  p. 
258. 

17Setiyono, D. Keumala, A. Sabirin, and N. Nursantih, "Has Indonesia Safeguarded Traditional Cultural 
Expressions?," Jambura Law Review, Vol. 6, Issue 02 (2024), p. 213. 

16Amalia Karunia Putri, "Kelemahan Undang-Undang Hak Cipta Dalam Melindungi Ekspresi Budaya 
Tradisional," Dharmasisya: Jurnal Program Magister Hukum FHUI, Vol. 2, No. 18 (2022), hlm. 780. 

 
 
 
 



 
 
 
 

the economic, cultural, and reputational benefits derived from the use of their 

traditional cultural expressions, despite being their original custodians and having 

safeguarded these traditions across generations. The case of using Tari Pendet without 

permission nor credit, to commercialize Malaysia Tourism by the Malaysia Tourism 

Promotion Board, is a real life example of it.26 As Tari Pendet is considered a sacred 

dance in Bali, Indonesians regarded using Tari Pendet in the “Visit Malaysia” 

commercial as groundless claim to one of Indonesia TCEs.27  

Turns out, this issue can be seen in many cases of cultural misappropriation 

around the world, where indigenous heritage is used and commercialized without the 

communities’ consent or fair benefit-sharing. For example, in Indonesia, traditional 

motifs, batik, woven textiles, and other forms of indigenous craftsmanship are often 

reproduced through mass production and digital printing.28 These products are sold at 

lower prices and reach a much wider market than the handmade originals. While 

businesses benefit from the commercial value of these cultural expressions, the 

artisans who created and preserved them receive little economic return. This makes it 

increasingly difficult for traditional craftspeople to compete and sustain their 

livelihoods.  

 

1.2.​ Research Problem 

Based on the background described above, the issues to be examined in this research 

are as follows: 

1.​ What legal gaps exist in Indonesia’s copyright protection of traditional arts? 

2.​ Why are indigenous communities excluded from ownership and 

benefit-sharing of their traditional art forms? 

3.​ How can existing regulations and international instruments strengthen the 

copyright protection of traditional arts in Indonesia 

28United Nations Educational, Scientific and Cultural Organization (UNESCO), Periodic Report on the 
Convention (cycle 2020-2024), Section C-2010-00393 (Indonesian Angklung), Source 13 

27Ibid. 

26Lilik Prihatin, Ferry Fauzi, dan Anisa Lestari, “Perlindungan Hukum Terhadap Tari Tradisional 
Sebagai Warisan Budaya Indonesia (Perspektif Hukum Internasional),” Judge: Jurnal Hukum, Vol. 6, No. 3, 
(2025), p. 642. 

https://www.wipo.int/en/web/wipo-magazine/articles/supporting-indigenous-communities-at-the-grassroots-387
17, diakses pada tanggal 1 Juni 2026. 

 
 
 
 



 
 
 
 

CHAPTER II 

ANALYSIS 
 

2.1 Defining Traditional Cultural Expressions and Their Importance to Indigenous 

Communities 

Traditional Cultural Expressions (TCEs) constitute a vital facet of a community’s 

intangible cultural heritage.29 These expressions encompass a broad spectrum of cultural 

phenomena, including dances, songs, stories, ceremonies, traditional dresses, carvings, 

motifs, and performances. What distinguishes TCEs from ordinary creative works is that they 

are not the product of a single identifiable author.30 They emerge and evolve through 

collective participation across generations, embodying shared values and spiritual beliefs.31 

TCEs are therefore best understood as communal assets, rather than as property owned by an 

individual.32 Because of this communal character, TCEs are integral to the cultural and social 

identities of indigenous and local communities.33 

However, this communal nature also places indigenous communities in a legally 

vulnerable position. For these communities, TCEs are inseparable with their cultural and 

social identity, sustained across generations as a shared inheritance.34 This legal vulnerability 

stems from the incompatibility between the modern intellectual property legal system and the 

characteristics of traditional knowledge.35 The modern intellectual property concept is 

conceived as individual and exclusive, predicated on concepts of identifiable authorship, 

private ownership, and time-bound contrast.36 TCEs and traditional knowledge are defined by 

their communal and intergenerational nature, emerging from its collective creative processes 

36Ibid., 

35Yusuf Gunawan, “Hak Cipta Kearifan Lokal Indonesia dan Eksploitasi Komersial,” IBLAM Law 
Review, Vol. 5, No. 3 (2025), p. 52. 

34Davilla Prawidya Azaria, Ali Imran Nasution, Taup iqqurrahman, Tajna Putri, Jasmine, dan 
Muhammad Rafi Raditya, “Harmonisasi Regulasi Hak Lingkungan Masyarakat Adat Suku Laut Pada Agenda 
Pembangunan Berkelanjutan,” Journal of Swara Justisia, Vol. 7, Issue 4 (2024), p. 1219. 

33Ibid., 
32Ibid., 
31Ibid., 

30World Intellectual Property Organization, Traditional Cultural Expressions/Expressions of Folklore: 
Legal and Policy Options, WIPO/GRTKF/IC/6/3, 
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_6/wipo_grtkf_ic_6_3.doc, accessed on 30th June 2026. 

29World Intellectual Property Organization, Intellectual Property and Traditional Cultural 
Expressions/Folklore, Booklet No. 1, WIPO Publication No. 913(E), (Geneva: World Intellectual Property 
Organization, s.a.), p. 5 

 
 
 
 



 
 
 
 
that reflect a community’s shared history and social identity.37 Because these cultural assets 

are typically passed down orally and lack a single definitive creator, they often fail to meet 

conventional Intellectual Property (IP) requirements such as novelty or fixation, leaving them 

vulnerable to commercial misappropriation within the global public domain.38 This 

contradictory conception makes TCEs something used and consumed generally, thereby 

making the Indonesian indigenous community weaken their rights to make legal claims about 

TCEs. Consequently, the right to TCE’s royalties is not easily accessible for indigenous 

communities to get ahold of.39 This condition results in a situation where the state is the only 

party that can receive copyright use of TCEs. 

​ TCEs span so many different things that this becomes even more difficult. From a 

journal published by Institut Seni Indonesia Surakarta, traditional arts is clarified as an 

essential public expression, not individual expressions, bound by the characteristics of their 

respective culture which bring with them their local wisdom.40 In Indonesia, TCEs have 

varied into different aspects, from verbal, performances to arts in material form.41 This 

diversity poses a considerable challenge to existing intellectual property frameworks, which 

were primarily designed to protect works with identifiable authors and tangible fixation.42 

Many traditional cultural expressions, however, are collectively developed across 

generations, transmitted orally or through customary practice, and regarded by indigenous 

communities as an inseparable part of their cultural identity rather than as private property.43 

Consequently, the protection afforded under Indonesia's current copyright regime remains 

43Ibid. 
42Ibid. 
41Ibid., p. 240., 

40A. P. Widiarsa and H. Mayasari, "Enhancing community economies through legal protection models 
of traditional knowledge and cultural expressions: a study on Indonesia's communal intellectual property 
framework," Gelar: Jurnal Seni Budaya Vol. 22, No. 2 (2024) p. 239. 

39Marcellino Gonzales, “Study of the Implications of the Government Regulation of the Republic of 
Indonesia Number 56 of 2022 Concerning Communal Intellectual Property in Indonesia,” Indonesian Law 
Journal, Vol. 16, No. 1 (2023), p. 11. 

38Eva Mir’atun Niswah, “Legal Protection of Traditional Cultural Expressions ‘Penginyongan’ in 
Banyumas Regency Based on Law No.28 of 2014 concerning Copyright,” International Journal of Social 
Science and Religion (IJSSR) Vol. 5, No. 1 (2024), p. 95 

37World Intellectual Property Organization, "Traditional Cultural Expressions," 
https://www.wipo.int/en/web/traditional-knowledge/traditional-cultural-expressions/index, accessed on 30th 
June 2026. 

 
 
 
 



 
 
 
 
limited, particularly for oral traditions and communal cultural expressions that do not 

conform to conventional copyright requirements.44  

Furthermore, although Article 38 of the Law No. 28 of 2014 on Copyright 

(Undang-Undang No. 28 tentang Hak Cipta, “UU Hak Cipta”) provides that the copyright 

over TCEs is held by the State, the provision has been criticized for its normative ambiguity, 

as it fails to clearly define the State's role or adequately recognize indigenous communities as 

the primary custodians of their cultural heritage.45 These conceptual and regulatory 

shortcomings have facilitated the unjust commercialization of TCEs both domestically and 

internationally.46 Traditional cultural expressions are increasingly reproduced, adapted, and 

marketed in the form of handicrafts, embroidery, batik motifs, traditional designs, musical 

performances, and other creative products without obtaining the consent of the originating 

communities or providing them with equitable economic or cultural benefits.47 As a result, 

while third parties are often able to obtain legal or commercial advantages from such 

utilization, the indigenous communities that have preserved these traditions for generations 

frequently lack effective legal standing to control, authorize, or benefit from the exploitation 

of their own cultural heritage.48 This demonstrates that, despite the cultural and economic 

significance of TCEs, the existing legal framework has yet to provide comprehensive 

protection capable of safeguarding communal ownership and preventing unauthorized 

commercial exploitation.49  

​ Taken together, these characteristics reveal why the protection of TCEs cannot be 

resolved within the ordinary logic of copyright. The communal authorship, indefinite 

lifespan, and customary governance that define traditional arts are precisely the elements that 

a regime built upon individual authorship and a fixed term of protection is ill-equipped to 

49Daud Bunar Buwono et al., "Analysis of the Forms and Barriers of Legal Protection for Seren Taun 
Ciptamulya as a Traditional Cultural Expression," AHKAM Vol. 5, No. 1 (2026), p. 2345 

48Rahayu Sri Utami and Moch. Gufron Fajar Rezki, "Copyright Certification of Son Horek Works in 
East Java: Social Impact and Legal Implications," Kajian Ilmiah Hukum dan Kenegaraan (KIHAN), Vol. 4, No. 
2 (2025), p. 138, 

47Ibid., 
46Ibid., p. 9-10 

45Mohammad Fahrial Amrulla et al., "Interpreting 'Held by the State': Article 38 (1) Copyright Law and 
Traditional Cultural Expression Protection," Rechtsidee, Vol. 14, No. 1 (2026), p. 9 

44Yusuf Gunawan, "Hak Cipta Kearifan…”, P. 52. 

 
 
 
 



 
 
 
 
recognise.50 The result is a definitional mismatch in which the very features that make TCEs 

culturally valuable are also the features that render them legally invisible. It is this mismatch, 

together with the concrete gaps it produces within UU Hak Cipta and Law No. 5 of 2017 on 

the Advancement of Culture (Undang-Undang No. 5 Tahun 2017 tentang Pemajuan 

Kebudayaan, “UU Pemajuan Kebudayaan”)  that the following section examines in detail.51 

This vulnerability is felt most acutely where TCEs take material form. Whereas 

intangible expressions such as oral traditions or ceremonies are difficult for outside parties to 

capture and commodify, tangible expressions such as crafts, textiles, and motifs can be 

readily copied, registered, and sold under conventional intellectual property regimes.52 The 

absence of any documented inventory or evidentiary record of origin leaves these material 

forms especially exposed, allowing third parties to appropriate communal designs as private 

property while the originating communities remain without a clear legal basis to object.53 

 

2.2 Legal Gaps in the Copyright Protection of Traditional Arts in Indonesia 

As TCEs is an acknowledged subject of copyright, benefits to traditional arts should 

be prescribed to its copyright holder.54 Due to the vulnerable status in Indonesia, the rights of 

indigenous communities regarding the copyright of TCEs has a lot of incompatibility.55 This 

issue encompasses the rights to bring forth a copyright infringement action, receive monetary 

gains, and exercise control over the commercial utilization of the protected work.56  

2.2.1 Communal Authorship 

The prevailing IP paradigm, particularly within the UU Hak Cipta, is 

fundamentally predicated upon individual authorship.57 This legal framework 

57Ditha Maharani, Moh. Wazir Kamil, Yuyun Meliyani, Ikhwan Aulia Fatahillah, “Kepastian Hukum 
Kepemilikan Hak Cipta Atas Karya Artificial Intelligence: Analisis Kekosongan Norma dalam Undang-Undang 
No. 28 Tahun 2014,” Jurnal Sosial Humaniora dan Pendidikan, Vol. 1, No. 4, (2026), p. 337. 

56Ibid., 

55Baiq Ratna Mulhimmah, Ridwan Olagunju, “Effectiveness of Islamic Law in Protecting The 
Copyright of Indigenous Peoples of Indonesia in the Form of Traditional Knowledge & Traditional Cultural 
Expressions,” Jurnal IUS Kajian Hukum dan Keadilan, Vol. 10, Issue 3 (2022), p. 582. 

54Diah Imaningrum Susanti, Rini Susrijani, and Raymundus I Made Sudhiarsa, “Traditional Cultural 
Expressions and Intellectual Property Rights in Indonesia,” Yuridika, Vol. 35, No. 2 (2020), p. 258. 

53Ibid., 
52Ibid., 
51Ibid., 

50Hafizah Novianti et al., "Perlindungan Hukum Terhadap Ciri Khas Ekspresi Budaya Tradisional 
Menurut Undang-Undang Nomor 28 Tahun 2014 Tentang Hak Cipta," Al-Zayn: Jurnal Ilmu Sosial & Hukum, 
Vol.  3, No. 3 (2025), p. 2341-2342., 

 
 
 
 



 
 
 
 

grants exclusive rights to identifiable creators for a finite period, aiming to 

incentivize innovation and reward individual creativity.58 Such a system 

operates effectively in contexts where the origin of a work and its creator are 

ascertainable.59  

Applying UU Hak Cipta’s system to TCEs, however, reveals profound 

structural contradictions. The assumption that each work has a singular creator 

whose ownership can be clearly assigned does not correspond to the collective 

and intergenerational nature of traditional expressions.60 For many indigenous 

and local communities, TCEs function as shared assets serving collective 

interests rather than individual economic pursuits.61 This fundamental 

divergence in worldview underscores the limitations of applying the Western 

IP concept rooted in Anglo-American copyright and Continental European 

droit d’auteur traditions, both of which are premised upon identifiable 

individual authorship and exclusive ownership rights to communal cultural 

heritage.62 The regulation that regulates copyright in Indonesia, UU Hak Cipta, 

is regulated based on the western IP conception, by all means does not give 

protection to TCEs because it contradicts with the communal or unidentifiable 

authorship of TCEs.63  

Therefore, in Indonesia legal paradigm, TCEs are regulated under the 

PP Kekayaan Intelektual Komunal, in which categorized as Communal 

Intellectual Property (CIP).64 CIP is a form of IP that carries both communal 

character and economic values while still upheld moral, social, and traditional 

values by PP Kekayaan Intelektual Komunal.65 TCEs are defined as all forms 

of expression including the tangible, non-tangible, or a combination of both 

65PP Kekayaan Intelektual Komunal, Article 1 Number 1 

64Communal Intellectual Property , Government Regulation No. 56 of 2022, LN No. 232 of 2022 TLN 
No. 6837, hereinafter referred to as PP Kekayaan Intelektual Komunal, Article 1 Number 1 

63Erlina B. dan Melisa Safitri, “Traditional Cultural Expressions…”, p. 95.  

62Setiyono, Dinda Keumala, Ahmad Sabirin dan Nadia Nursantih, "Has Indonesia Safeguarded…” , p. 
213. 

61B. Erlina and Melisa Safitri, "Traditional Cultural Expressions…”, p. 95. 

60Diah Imaningrum Susanti, R. Susrijani, and R. M. Sudhiarsa, "Traditional Cultural Expressions…”  p. 
258. 

59Ibid., 

58Ulya Yasmine Prisandani, “Balancing Intellectual Property Protection and Release Exclusive Rights 
for Sustainability Purposes,” Journal of Intellectual Property, Vol. 7, Issue 2 (2024), p. 122. 

 
 
 
 



 
 
 
 

that shows the existence of traditional culture held communally and 

throughout generations by PP Kekayaan Intelektual Komunal.66 This 

regulation is more suitable due to its recognition of communalism values in 

the definition. In the end, even though there is a protection for it, the artisan 

hasn't got any dime that they deserved. This gap reflects a broader pattern 

across every IP instrument examined in this chapter. State ownership is, by 

design, defensible as a means of preventing conflict between horizontal laying 

claim to the same cultural expressions. In practice, however, it still fails to 

protect communal rights because it carries no binding legal obligation. 

Trademark law shows the same pattern.67 Collective and certification marks 

offer a closer structural fit to communal ownership, since they do not require 

an identifiable single creator. Yet they too protect only commercial and 

reputational value, without requiring benefit sharing or reaching the spiritual 

and intergenerational dimensions central to TCEs. What CIP, state copyright, 

and collective trademarks share, then, is not a failure of recognition, but a 

failure of enforcement. 

2.2.2 Determining The Original Owner 

Second, beyond the assumption that a work has only one creator, 

another challenge lies in determining who holds ownership rights over the 

work. UU Hak Cipta’s reliance on a single creator as the rights-holder creates 

a significant legal gap when applied to TCEs.68 These expressions have 

evolved and been transmitted collectively over many generations.69 This 

complicates matters of licensing, permission, and enforcement because it is 

often impossible to identify a sole rights-holder or to determine who has 

authority to grant permission for use.70 The resulting legal ambiguity 

70Setiyono, D. Keumala, A. Sabirin, and N. Nursantih, "Has Indonesia Safeguarded…”, p. 213. 
69B. Erlina and Melisa Safitri, "Traditional Cultural Expressions…” p. 95. 
68D. I. Susanti, R. Susrijani, and R. M. Sudhiarsa, "Traditional Cultural Expressions..” p. 258. 

67Carolina Castaldi, et al., “Inclusive Intellectual Property Rights? The Case of Collective Trademarks”, 
The Journal of Development Studies, Vol. 62 No. 3, (2025). p. 501. 

66PP Kekayaan Intelektual Komunal, Article 1 Number 2 

 
 
 
 



 
 
 
 

frequently hampers the effective protection and management of these cultural 

assets.71 

Meanwhile, the Government Regulation on Communal Intellectual 

Property (PP Kekayaan Intelektual Komunal) defines TCEs as any form of 

creative expression, whether tangible, intangible, or a combination of both, 

that reflects the existence of a traditional culture held communally and passed 

down across generations.72 Based on this definition, original ownership of 

TCEs is inherently attributed to the communal society from which they 

originate. This is reinforced by Article 6(b) of the regulation, which stipulates 

that TCEs may be held and carried out communally and collectively by 

indigenous law communities and/or local communities as their community of 

origin.73 

However, this communal ownership framework faces a significant 

practical obstacle. TCEs are, by nature, largely undocumented.74 Because they 

are transmitted orally and through practice across generations rather than 

recorded in written or fixed form, TCEs are rarely codified into a format that 

can be readily registered, verified, or relied upon under existing legal 

mechanisms.75 This absence of documentation creates a gap between the 

normative recognition of communal ownership under the regulation and its 

practical enforceability. Without a documented record, it becomes difficult to 

prove which community holds a given TCE, to verify its authenticity, or to 

establish a clear basis for granting or denying permission for its use. 

​ 2.2.3 Duration 

Third, the issue of duration presents a further challenge in applying 

conventional copyright principles to TCEs. Under the copyright framework 

established by international instruments such as the Berne Convention for the 

Protection of Literary and Artistic Works and adopted in many national 

75PP Kekayaan Intelektual Komunal, Article 6 Point b. 
74PP Kekayaan Intelektual Komunal, Article 6 Point b. 
73PP Kekayaan Intelektual Komunal, Article 6 Point b. 
72PP Kekayaan Intelektual Komunal, Article 1 Number 2 
71B. R. Mulhimmah and R. Olagunju, "Effectiveness of Islamic Law…”, p. 582. 

 
 
 
 



 
 
 
 

copyright systems, protection is generally granted for a limited period, after 

which the protected work enters the public domain.76 In Indonesia, the 

Copyright Law applies the same temporal logic to most works, granting 

protection for the life of the author plus seventy years and shorter fixed terms 

of fifty or twenty-five years for certain categories of works.77 This temporal 

limitation is premised upon the assumption that copyrighted works originate 

from identifiable creators whose exclusive rights should eventually be 

balanced against the public interest in access and use.78  

This system sits uneasily with the nature of TCEs, which are 

collectively created, maintained, and even transmitted across generations 

rather than attributable to a single author at a specific point in time.79 As a 

result, the expiration of legal protection may occur even though the expression 

continues to hold substantial cultural, social, and spiritual significance for the 

community from which it originates. Many traditional songs, dances, rituals, 

and artistic expressions remain actively practiced and regarded as integral 

components of cultural identity long after any conventional copyright term 

would have expired.80 Consequently, the time-limited structure of copyright 

protection often fails to accommodate the enduring and intergenerational 

character of TCEs.81 For TCEs themselves, however, the Law departs from this 

scheme by providing that copyright over TCEs held by the State subsists 

without any time limit.82 

 

82UU Hak Cipta, Article 60 Section (1). 

81World Intellectual Property Organization (WIPO), Intellectual Property and Traditional Cultural 
Expressions/Folklore (Geneva: WIPO, 2017), 9–13.  

80World Intellectual Property Organization, Traditional Cultural Expressions/Expressions of Folklore: 
Legal and Policy Options, WIPO/GRTKF/IC/6/3 (Geneva: WIPO, 2003). 

79Mariam Aroian, "Traditional Cultural Expressions and Copyright Law: Denoting the Long-lasting 
Confusion," The Journal of World Intellectual Property, Vol. 28 (2025), p. 573. 

78Berne Convention for the Protection of Literary and Artistic Works, Article 7; see also World 
Intellectual Property Organization, "Protecting Traditional Cultural Expressions – Some Questions for 
Lawmakers," WIPO Magazine. Available at 
https://www.wipo.int/en/web/wipo-magazine/articles/protecting-traditional-cultural-expressions-some-questions
-for-lawmakers-40072,accessed on 29 June 2026. 

77UU Hak Cipta, Article 58 Section (1) and Article 59. 

76Berne Convention for the Protection of Literary and Artistic Works (adopted 9 September 1886, as 
last amended 28 September 1979) 1161 UNTS 3, Article 7. 

 
 
 
 



 
 
 
 
​ 2.2.4 Failure In The Government’s Approach 

Fourth, the Indonesian legal approach, as articulated in Article 38 of 

the UU Hak Cipta addresses this difficulty by designating the state as the legal 

copyright holder of TCEs.83 While this provides a pragmatic mechanism for 

cases where individual authors cannot be identified, it raises significant 

questions regarding the appropriate custodianship of such expressions.84 Many 

scholars and community stakeholders argue that indigenous and local 

communities, having preserved and transmitted these expressions across 

generations, should be recognized as primary custodians rather than the state.85 

This debate underscores the ongoing challenge of crafting legal protections 

that are both effective and culturally appropriate.86 The following sections 

examine the specific legal framework governing TCEs in Indonesia, the 

practical consequences of its deficiencies, and potential remedies drawn from 

domestic constitutional law, comparative case law, and international 

instruments.87 

2.2.5 Regulational Vacuum in Benefit Sharing of TCEs 

Lastly, other than UU Hak Cipta, Indonesia has another regulation that 

regulates royalties and copyrights of TCEs. UU Pemajuan Kebudayaan 

recognizes traditional art as part of OPK, mandating the state to protect, 

develop, and utilize traditional art as part of the national heritage.88 In 

addition, Article 37  UU Pemajuan Kebudayaan provides a clearer framework 

regarding the economic benefits allocation when traditional arts are utilized 

commercially.89 The regulation states that every industry or foreign party that 

uses TCEs for commercial purposes must have the permission from the 

89UU Pemajuan Kebudayaan, Article. 37., 
88UU Pemajuan Kebudayaan, Article 5 j.o Article 1 Number 3., 
87Ibid., p. 23. 

86Mohammad Fahrial Amrulla, et al., "Copyright Protection Reform…" p. 22.; see also United Nations 
Declaration on the Rights of Indigenous Peoples (adopted 13 September 2007) UNGA Res 61/295, Article 31. 

85Ibid., 

84Mohammad Fahrial Amrulla, et al., "Copyright Protection Reform for Traditional Cultural 
Expressions: Confirming the Status and Position of Communities," PATTIMURA Legal Journal, Vol. 5, No. 1 
(2026), p. 23. 

83UU Hak Cipta, Article. 38. 

 
 
 
 



 
 
 
 

ministry.90 However, UU Pemajuan Kebudayaan provides little to no detail 

over the monetary rights of the indigenous community from which it 

originated.91 This issue is further caused by the informal form in which most 

indigenous groups and cultures take shape, which prevents TCEs from being 

recorded formally as an object of copyright.92 TCEs generically is passed 

down orally or communally making it an informal form and does not qualify 

to be recognized by the law.93 The mechanism provided mandates that 

indigenous groups must be formally recognized by the law to be protected in 

legal practices.94 Given the fact of the field that this step is not always 

necessarily applied, further steps are needed to be taken to be able to fully 

protect and give social and financial credit to indigenous communities and 

their art forms. 

 

2.3 Implications of Indonesia's Intellectual Property Legal Barriers in Practice 

Concluding the legal barriers within Indonesia's IP framework discussed above, these 

barriers are not merely theoretical. They have particularly been proven in reality, manifesting 

in concrete disputes that fall into two recurring patterns: cross-border claims by foreign 

parties and the illegal commercialization of traditional arts.95 The following cases illustrate 

each in turn. 

​2.3.1 Cross-Border Claims over Indonesian Traditional Arts 

Indonesia is one of the most culturally diverse countries in the world.96 

Despite the recognition of diverse cultures, Indonesia's traditional cultural 

expressions have repeatedly become the subject of cross-border claims by 

foreign parties. In July 2020, China's state news agency Xinhua posted a 

49-second video on Twitter describing batik as a traditional craft common 

96Universitas Islam Internasional Indonesia, “Diverse Culture” n.d., https://uiii.ac.id/diverse-culture/, 
accessed on 29 June 2026., 

95Mohammad Fahrial Amrulla, et al., "Copyright Protection Reform…," p. 23–24., 

94Law on Human Rights, (Undang-Undang tentang Hak Asasi Manusia), Law Number 39 of 1999, LN 
No. 165 of 1999, TLN No. 3886 . Article 6., 

93World Intellectual Property Organization, "The Protection of Traditional Cultural 
Expressions/Expressions of Folklore," WIPO Doc WIPO/GRTKF/IC/7/3 (Geneva: WIPO, 2004), para. 34. 

92Simon Butt dan Tim Lindsey, Indonesian Law, (Oxford: Oxford University Press, 2018), p. 20., 
91UU Pemajuan Kebudayaan, Article 37., 
90UU Pemajuan Kebudayaan, Article 37., 

 
 
 
 



 
 
 
 

among ethnic groups in China, practiced by ethnic minority groups in Guizhou 

and Yunnan, with no mention of its Indonesian origin.97 The post drew 

widespread backlash from Indonesian citizens on social media and prompted 

Indonesia's Ministry of Foreign Affairs to publicly call for a correction.98 

Xinhua eventually revised its post, acknowledging that batik is a word of 

Indonesian origin referring to a wax-resist dyeing technique practiced in many 

parts of the world.99 Prior to this incident, a similar controversy had already 

emerged when a Malaysian contestant at the Miss Grand International 2018 

pageant wore a batik Parang motif, which reignited public debate over the 

ownership of cultural heritage shared across the region.100 

These cases share a common pattern. Each time a cross-border claim 

over Indonesian traditional arts arises, the response from Indonesia is reactive, 

relying on public pressure and diplomatic statements rather than a formal legal 

mechanism.101 This pattern stems from how Article 38 of the UU Hak Cipta 

frames ownership: it designates the State as the copyright holder of TCEs, yet 

copyright is automatic and territorial, offering no international registry in 

which the State could record its TCEs nor any forum in which a rival heritage 

claim could be pursued as an infringement.102 Holding a right it cannot 

meaningfully enforce abroad, the State is left to rely on diplomatic protest and 

public pressure rather than litigation each time a claim surfaces.103 However, 

no registration system or documented inventory currently functions as 

103Ibid. 
102Ibid. 

101Abrar Halim, Wannofri Samry, and Anatona, "Indonesia's Policy Response to Malaysian Cultural 
Claims (2007–2019)," Analisis Sejarah, Vol. 15, No. 2 (2025), p. 141., 

100Melanie Chalil "Indonesians Rage on Twitter After Chinese State Media Claims Batik as Traditional 
Chinese Art Form," Yahoo News Malaysia, 13 July 2020, 
https://malaysia.news.yahoo.com/indonesians-rage-twitter-chinese-state-044645635.html, accessed on 16 June 
2026., 

99"China's Unilateral Claim About Batik as Traditional Chinese Culture," VOI, 
https://voi.id/en/news/8663, accessed on 16 June 2026., 

98Ismira Lutfia Tisnadibrata, "Never Say Dye: Chinese Batik Claim Angers Indonesian Netizens," Arab 
News, 18 July 2020, https://www.arabnews.com/node/1706671/world, accessed on 16 June 2026., 

97"Wax-Off: Indonesians Furious as Chinese State Media Claims Batik as Traditional Craft," Coconuts 
Jakarta, 13 July 2020, 
https://coconuts.co/jakarta/lifestyle/wax-off-indonesians-furious-as-chinese-state-media-claims-batik-as-national
-heritage, accessed on 16 June 2026., 

 
 
 
 



 
 
 
 

conclusive legal evidence of origin and ownership when a dispute arises at the 

international level.104 However, no registration system or documented 

inventory currently functions as conclusive legal evidence of origin and 

ownership when a dispute arises at the international level.105 This protection 

gap is precisely why a defensive mechanism built on a digital inventory and 

database of Indonesia's traditional cultural expressions is needed in order to 

allow the State to establish documented evidence of origin pre-emptively and 

shift from reacting after a claim goes viral to preventing it in the first place. 

2.3.2 Illegal Commercialization of Traditional Arts in Material Form 

As discussed in Section 2.2, neither UU Hak Cipta nor UU Pemajuan 

Kebudayaan provides a comprehensive legal framework capable of identifying 

the authorship of traditional arts. Consequently, these regulations provide no 

clear legal basis for the proprietary rights, ownership, or benefit-sharing of 

traditional arts on behalf of their rightful indigenous communities, particularly 

when those expressions are commercially exploited.106 This legislative gap 

creates legal uncertainty, limiting the ability of indigenous communities to 

assert ownership and exercise their rights as the custodians and creators of 

their traditional arts.107 As a result, there have been various cases of TCEs that 

had been claimed, stolen and used without consent of the indigenous 

communities by various parties.108  

As a depiction of the situation, one instance involving the TCEs in its 

tangible form demonstrates a problem, specifically in the material form, that 

had encountered a problem that inflicted a loss to the traditional community 

and the state. A notable example is the case of Ketut Deni Aryasa. Ketut Deni 

Aryasa was a former designer that worked in PT KTI, a jewelry company 

108Mohammad Fahrial Amrulla, et al., "Copyright Protection Reform…," p. 23–24., 

107I. Gede Agus Kurniawan, "The Existence of Copyrights on Traditional Cultural Expressions Held by 
the State: Implications and Orientations," in Intellectual Property – Global Perspective Advances and 
Challenges (London: IntechOpen, 2023), https://doi.org/10.5772/intechopen.1001312., 

106Mohammad Fahrial Amrulla, et al., "Copyright Protection Reform…” p. 23., 
105Ibid., 

104A.A.Sg. Manik Maharani Putri and Kadek Januarsa Adi Sudharma, "Analisis Implementasi 
Undang-Undang Nomor 28 Tahun 2014 Tentang Hak Cipta Sebagai Instrumen Pelestarian Dan Perlindungan 
Tari Tradisional Dari Ancaman Klaim Budaya Oleh Negara Asing," Consensus : Jurnal Ilmu Hukum, Vol. 4, 
Issue 1 (2025), p. 71., 

 
 
 
 



 
 
 
 

specializing in jewelry with traditional styles.109 He then resigned and opened 

his own Commanditaire Vennootschap (CV).110 Through this business, he 

began producing a product similar to that of PT KTI, namely pieces of jewelry 

with a crocodile-skin motif.111 These motifs resemble Bali indigenous 

communities as TCEs of their own.112 A foreign party then registered these 

motifs as its own copyright, without the consent of the relevant traditional 

community113 

Meanwhile, UU Hak Cipta establishes the foundation of Indonesia’s 

copyright law. The law itself expands on traditional arts in Article 38 of UU 

Hak Cipta on TCEs, which designates the state as the copyright holder for 

such art forms.114 As a result, he was then indicted with violation of Article 38 

of UU Hak Cipta for selling TCEs to a foreign party without consent.115 This 

case, henceforth highlights the limited effectiveness of Indonesia’s legal 

framework in safeguarding TCEs, as the existing legal frameworks have not 

consistently applied its meaning into practice.  

 

2.4 Strengthening the Protection of Traditional Arts Through Comparative and 

International Approaches 

The legal vacuum described in the preceding subchapters is not unique to 

Indonesia. Many states face the same tension between the individual and exclusive 

character of copyright and the communal, intergenerational nature of TCEs.116 A 

number of countries have responded by building sui generis regimes, that is, 

dedicated protection frameworks designed outside the conventional copyright 

116Mariam Aroian, "Traditional Cultural Expressions…”, p. 568–569. 
115Octa Verius Wiro, “Perlindungan Ekspresi Budaya…”, p. 9625. 
114UU Hak Cipta, Article 38., 

113Court Decision No. 823 K/Pid.Sus/2009; see also Octa Verius Wiro, "Perlindungan Ekspresi 
Budaya…”  p. 9625. 

112Direktorat Jenderal Kekayaan Intelektual, Modul Kekayaan Intelektual Komunal, "Motif Kulit 
Buaya dari Bali"; see also Wiro, "Perlindungan Ekspresi Budaya Tradisional…," p. 9625., 

111Court Decision. 823 K/Pid.Sus/2009, p. 2; see also Octa Verius Wiro, "Perlindungan Ekspresi 
Budaya Tradisional Bali Terhadap Klaim PT Karya Tangan Indah (Studi Kasus Putusan No. 
823/K/Pid.Sus/2009)," Unes Law Review, Vol. 6, No. 3 (2024), p. 9625. 

110Court Decision No. 823 K/Pid.Sus/2009, p. 2. 

109Supreme Court Decision (Putusan Mahkamah Agung) No. 823 K/Pid.Sus/2009 (decided 23 February 
2011), p. 2. 

 
 
 
 



 
 
 
 

structure so as to accommodate collective ownership.117 This subchapter examines 

comparative models from several jurisdictions, situates them within international 

standards on community rights, and concludes by formulating concrete steps toward a 

community based protection framework for traditional arts in Indonesia. 

2.4.1 Comparative Approaches to the Protection of Traditional Cultural 

Expressions 

The experience of several states demonstrates that the 

limitations of conventional copyright can be addressed through 

regimes that designate the community, rather than the state, as the 

rights holder. Panama provides one of the earliest examples. Through 

Law No. 20 of 2000 on the Special Intellectual Property Regime 

Governing the Collective Rights of Indigenous Peoples for the 

Protection and Defence of their Cultural Identity and their Traditional 

Knowledge (Ley No. 20 de 26 de junio de 2000, del Régimen Especial 

de Propiedad Intelectual sobre los Derechos Colectivos de los Pueblos 

Indígenas para la Protección y Defensa de su Identidad Cultural y de 

sus Conocimientos Tradicionales, "Panama Law No. 20 of 2000"), 

Panama became the first country in the world to enact a sui generis IP 

regime for indigenous peoples, granting collective, exclusive, and 

perpetual rights over their creations, inventions, and traditional 

expressions.118 This protection is operationalized through a registration 

system administered by the Ministry of Commerce and Industry and is 

reinforced by Executive Decree No. 12 of 2001.119 One example of its 

119Executive Decree No. 12 of 20 March 2001 on the Implementation of Law No. 20 of 26 June 2000 on 
the Special Intellectual Property Regime Governing the Collective Rights of Indigenous Peoples for the 
Protection and Defense of their Cultural Identity and their Traditional Knowledge (Panama), (enacted 20 March 
2001) Gaceta Oficial No. 24,270, Article 1., 

118Law No. 20 of 26 June 2000 on the Special Intellectual Property Regime with Respect to the 
Collective Rights of Indigenous Peoples to the Protection and Defense of their Cultural Identity and Traditional 
Knowledge (Panama) (enacted 26 June 2000) Gaceta Oficial No. 24,083, Article 1.,  

117See, e.g., Panama, Law No. 20 of 26 June 2000 (Special Intellectual Property Regime Governing the 
Collective Rights of Indigenous Peoples for the Protection and Defence of their Cultural Identity and their 
Traditional Knowledge); Philippines, Indigenous Peoples' Rights Act of 1997; and the Pacific Regional 
Framework for the Protection of Traditional Knowledge and Expressions of Culture (2002). For an overview, 
see World Intellectual Property Organization, "Traditional Cultural Expressions/Expressions of Folklore: Legal 
and Policy Options," WIPO Doc WIPO/GRTKF/IC/6/3 (Geneva: WIPO, 2004). 

 
 
 
 



 
 
 
 

application is the protection of the Mola Kuna motif belonging to the 

Kuna people, which requires non-indigenous artisans to state clearly 

that their products are replicas, along with their place of origin.120 

In the Pacific region, the Secretariat of the Pacific Community 

developed the Model Law for the Protection of Traditional Knowledge 

and Expressions of Culture, known as the Pacific Model Law 2002.121 

This model instrument creates a category of traditional cultural rights 

that are held collectively and without time limitation, accompanied by 

moral rights, and it requires prior informed consent from the 

originating community before any use outside the customary 

context.122 The model was endorsed by the Pacific ministers of culture 

in 2002, and several states such as Fiji, Vanuatu, Papua New Guinea, 

and Palau have taken steps toward enacting national legislation based 

upon it.123 

2.4.2 International Standards on Community Rights over Traditional 

Cultural Expressions 

International recognition of community rights over TCEs has 

grown steadily. The United Nations Declaration on the Rights of 

Indigenous Peoples (UNDRIP) of 2007, in Article 31, affirms the right 

of indigenous peoples to maintain and control their cultural heritage, 

traditional knowledge, and traditional cultural expressions, and obliges 

123"Protecting Traditional Pacific Knowledge and Culture," New Zealand Government (Beehive.govt.nz), 
2006. Available at https://www.beehive.govt.nz/release/protecting-traditional-pacific-knowledge-and-culture,  
accessed on 29th June 2026; see also Secretariat of the Pacific Community, Guidelines for Developing National 
Legislation…, (Noumea: Secretariat of the Pacific Community, 2006). 

122Pacific Model Law 2002, cl. 7 (traditional cultural rights, held collectively and in perpetuity) and sec. 
13 (moral rights, perpetual and inalienable); see also Secretariat of the Pacific Community, "Pacific Regional 
Framework for the Protection of Traditional Knowledge and Expressions of Culture," (Suva: Secretariat of the 
Pacific Community, 2002), pp. 4 (hereinafter "Pacific Model Law 2002"). 

121Secretariat of the Pacific Community, "Pacific Regional Framework for the Protection of Traditional 
Knowledge and Expressions of Culture," (Suva: Secretariat of the Pacific Community, 2002), pp. 4 (hereinafter 
"Pacific Model Law 2002"). 

120Panama: Empowering Indigenous Women through a Better Protection and Marketing of Handicrafts," 
WIPO Magazine. Available at 
https://www.wipo.int/en/web/wipo-magazine/articles/panama-empowering-indigenous-women-through-a-better-
protection-and-marketing-of-handicrafts-35026, accessed on 29th June 2026. 

 
 
 
 



 
 
 
 

states to protect those rights.124 Within the field of IP, WIPO has 

negotiated these issues since 2010, an effort discussed further below.125 

As a WIPO member state with substantial TCEs wealth, Indonesia has 

clear reasons to align its domestic framework with this emerging 

direction.126 

To understand Indonesia’s domestic copyright framework, it 

must be situated within the broader international IP order, at the centre 

of which is WIPO, the United Nations specialised agency responsible 

for the global IP system.127 Conventional IP categories such as 

copyright, patents, and trademarks were never designed to 

accommodate collectively held and intergenerational cultural assets.128 

For this reason, WIPO established in 2000 the Intergovernmental 

Committee on Intellectual Property and Genetic Resources, Traditional 

Knowledge and Folklore (IGC), which since 2010 has conducted 

text-based negotiations to develop legal instruments for the protection 

of Traditional Knowledge (TK), TCEs, and Genetic Resources 

(GRs).129  

For a state such as Indonesia, whose national protection of 

TCEs under Article 38 of the UU Hak Cipta lacks any evidentiary 

infrastructure of origin, WIPO is significant because it is the principal 

multilateral forum.130 The norms governing cross-border claims over 

folklore and traditional arts are actually negotiated, and the strength of 

those norms directly determines whether Indonesia can move from 

130Ibid. 

129World Intellectual Property Organization, "The WIPO Intergovernmental Committee on Intellectual 
Property and Genetic Resources, Traditional Knowledge and Folklore (IGC)," https://www.wipo.int/en/web/igc, 
accessed on 22 June 2026. 

128Mariam Aroian, "Traditional Cultural Expressions…” , p. 568-569, 

127Convention Establishing the World Intellectual Property Organization (signed 14 July 1967, as 
amended 28 September 1979) 828 UNTS 3; WIPO became a specialised agency of the United Nations in 1974. 

126Ibid. 

125World Intellectual Property Organization, "Intergovernmental Committee (IGC)." Available at 
https://www.wipo.int/en/web/igc, accessed on 29th June 2026; see also Peter K. Yu, "WIPO Negotiations on 
Intellectual Property, Genetic Resources and Associated Traditional Knowledge," SSRN (2025). 

124United Nations Declaration on the Rights of Indigenous Peoples (adopted 13 September 2007) UNGA 
Res 61/295, Article 31. 

 
 
 
 



 
 
 
 

diplomatic protest to legal entitlement when a motif such as the batik 

Parang is appropriated abroad.131 That significance, however, is 

tempered by the current state of the negotiations.132 In May 2024, 

WIPO member states adopted the Treaty on Intellectual Property, 

Genetic Resources and Associated Traditional Knowledge.133 This was 

the first WIPO treaty to explicitly acknowledge Indigenous peoples 

and local communities.134 However, that treaty covers only genetic 

resources and the traditional knowledge associated with them.135 It 

does not extend a binding regime to TCEs such as batik, weaving, or 

dance.136 Meanwhile, negotiations on a separate instrument focusing on 

TK and TCEs are ongoing.137 The draft articles were transmitted to the 

2025 WIPO General Assembly, but they have not yet resulted in a 

binding convention.138 It is against this backdrop that the second and 

third issues guiding this study acquire their full meaning. 

2.4.3 Action Towards a Community-Based Protection Framework for 

Traditional Arts in Indonesia  

Indonesia has taken an initial step through Government 

Regulation No. 56 of 2022 on Communal Intellectual Property 

(“Peraturan Pemerintah No. 56 tentang Kekayaan Intelektual Komunal, 

“PP Kekayaan Intelektual Komunal”), which implements Article 38 

paragraph 4 of the UU Hak Cipta by establishing a framework for the 

inventorying of communal IP and providing defensive protection 

138Ibid. 
137Ibid. 

136World Intellectual Property Organization, "IGC 51 Summary," WIPO (2025). Available at 
https://www.wipo.int/en/web/igc/w/news/2025/igc-51-summary, accessed on 29th June 2026. 

135Ibid. 
134Ibid. 

133World Intellectual Property Organization, "WIPO Member States Adopt Historic New Treaty on 
Intellectual Property, Genetic Resources and Associated Traditional Knowledge," WIPO (24 May 2024). 
Available at https://www.wipo.int/pressroom/en/articles/2024/article_0007.html, accessed on 29th June 2026., 

132Ibid. 
131Ibid. 

 
 
 
 



 
 
 
 

against misappropriation.139 Yet this protection is only defensive and 

administrative, neither recognizes community ownership nor provides 

for royalties or benefit-sharing, leaving the state as rights holder and 

the central vacuum unresolved.140 Drawing on the comparative and 

international lessons above, Indonesia should enact a sui generis law 

recognising customary law communities (masyarakat hukum adat) as 

collective rights holders rather than mere authors, complement the 

existing inventory with a consent based benefit sharing mechanism, 

and align national policy with Article 31 of UNDRIP so that defensive 

and community based protection together safeguard both the economic 

value of TCEs and their custodians. 

​ ​ 2.4.3.1 Enact Dedicated Sui Generis Legislation 

The most fundamental reform is the enactment of a dedicated 

sui generis law governing TCEs. While Article 38 of UU Hak Cipta141 

recognizes state control over TCEs, it does not provide a 

comprehensive framework that reflects their communal nature or 

addresses the practical challenges of authorization, commercialization, 

and benefit-sharing. As discussed in the previous section, copyright 

protection remains conceptually ill-suited for TCEs because it is 

premised on individual authorship, originality, and limited terms of 

protection.142 

A sui generis regime should therefore recognize indigenous 

communities as the primary custodians of TCEs while clarifying the 

State's role as a facilitator rather than the exclusive rights-holder.143 

The legislation should also establish clear procedures for obtaining 

143Brendan Tobin and Krystyna Swiderska, Speaking in Tongues: Indigenous Participation in the 
Development of a Sui Generis Regime to Protect Traditional Knowledge in Peru, (London: IIED, 2001), 1. See 
also Ramadhan, et al., supra note 1, 892. 

142Ibid. 
141Ibid. 
140Mohammad Fahrial Amrulla et al., "Interpreting 'Held by…” p. 6. 

139Government Regulation on the Protection of Communal Intellectual Property (Peraturan Pemerintah 
tentang Perlindungan Kekayaan Intelektual Komunal), Government Regulation Number. 56 of 2022, LN No. 
235 of 2022, TLN No. 6838 hereinafter referred to as PP Kekayaan Intelektual Komunal , Article 4. 

 
 
 
 



 
 
 
 

Prior Informed Consent (PIC) before TCEs are used commercially, 

introduce fair and equitable benefit-sharing arrangements for 

originating communities, and even provide mechanisms for resolving 

disputes involving unauthorized use.144 Such a framework would 

address the normative gaps in the current copyright regime while 

ensuring that the cultural and economic interests of indigenous 

communities receive legal recognition.145  

2.4.3.2 Strengthen the National Inventory as a Legal Protection 

Mechanism 

​ ​ Indonesia has taken an important step toward protecting 

TCEs through PP Kekayaan Intelektual Komunal, which establishes a 

framework for documenting communal intellectual property and 

traditional cultural expressions.146 Nevertheless, the inventory 

mandated under this regulation currently functions primarily as a 

cultural database rather than as an effective legal instrument capable of 

resolving ownership disputes or providing concrete evidentiary 

weight.147 This limitation stems in part from the absence of 

standardized data requirements: without uniform criteria for what 

information must be recorded, the inventory risks becoming a passive 

archive rather than a tool that communities and courts can actually rely 

upon. To strengthen its protective function, the inventory should 

therefore be required to contain standardized information regarding the 

origin of each traditional cultural expression, the indigenous or local 

community that safeguards it, its cultural and historical significance, 

and any available documentation evidencing its historical use.148 Such 

records should be maintained through regular updates and close 

148Ibid. 
147Ibid. 
146Ibid. 

145Muhammad Citra Ramadhan, "The Concept of Originality and Prior Art in First to Declare: A 
Strategy to Prevent Unilateral Claims on Traditional Cultural Expressions," Rechtsvinding, Vol, 3, No. 1 (2025), 
p. 189.  

144World Intellectual Property Organization, Comments on Draft Provisions on Protection of 
Traditional Cultural Expressions (TCEs) / Expressions of Folklore, WIPO/GRTKF/IC/16/4 (2010)  

 
 
 
 



 
 
 
 

coordination between the Directorate General of Intellectual Property, 

the Ministry of Culture, and regional governments, given that local 

authorities are often closest to the communities from which these 

expressions originate.149 

2.4.3.3 Establish an Integrated Institutional Coordination 

Mechanism  

​ The protection of TCEs currently involves multiple institutions 

with overlapping responsibilities, including the Directorate General of 

Intellectual Property, the Ministry of Culture, and regional 

governments. However, the absence of clear institutional coordination 

often results in fragmented policies and delayed responses to cases of 

misappropriation.150 Instead of establishing an entirely new agency, 

Indonesia could strengthen coordination by creating a specialized unit 

within the Directorate General of Intellectual Property that works 

closely with the Ministry of Culture, the Ministry of Foreign Affairs, 

and indigenous community representatives. This unit could monitor 

potential cases of domestic and international misappropriation, 

coordinate legal responses where necessary, facilitate access to legal 

assistance for indigenous communities, and provide guidance on the 

commercialization of TCEs.151 Last, what is important is ensuring 

meaningful participation by indigenous communities throughout the 

decision-making process. A protection framework that operates solely 

through state institutions risks repeating the shortcomings of the 

current regime by limiting community involvement in decisions 

concerning their own cultural heritage.152 

2.4.3.4 Strengthen Geographical Indications as a Complementary 

Economic Instrument 

152Ibid. 

151M. Citra Ramadhan, Rahmad Syah, and Shulhan Iqbal Nasution, "Indigenous Data Sovereignty and 
Blockchain: Reconfiguring Legal Protection of Communal Intellectual Property in Indonesia," Journal of 
Cultural Analysis and Social Change 10, No. 2 (2025): 892.  

150Mohammad Fahrial Amrulla, et al., "Interpreting 'Held by…”  p. 471-472. 
149Ibid. 

 
 
 
 



 
 
 
 

​ Although Geographical Indications (GIs) cannot protect all 

forms of TCEs, they provide an important mechanism for safeguarding 

traditional products whose value is closely linked to a specific 

geographical origin. Indonesia has successfully registered numerous 

GIs for products such as batik, woven textiles, coffee, and other 

traditional commodities.153 Nevertheless, GI protection primarily 

safeguards the reputation and geographical origin of products rather 

than ensuring that economic benefits are distributed fairly among the 

artisan communities responsible for preserving traditional 

knowledge.154 

Under the current legal framework, Geographical Indications in 

Indonesia are regulated primarily through Law No. 20 of 2016 on 

Marks and Geographical Indications (Undang-Undang No. 20 Tahun 

2016 tentang Merek dan Indikasi Geografis, "UU Merek dan Indikasi 

Geografis"), which requires registration to be undertaken collectively 

through a Masyarakat Perlindungan Indikasi Geografis (MPIG), or 

Geographical Indication Protection Society, representing the producers 

or artisans of a given region. While this collective registration structure 

formally recognizes the communal nature of traditional production, it 

does not, in itself, establish binding mechanisms for equitable 

benefit-sharing among individual artisans within the community155. In 

practice, the economic gains generated by an increase in market value 

or reputation following GI registration often according crue 

disproportionately to intermediaries, larger producers, or exporters 

who are better positioned to capitalize on the certified status, while 

smallholder artisans who sustain the traditional knowledge and 

155Diana Harding, Kevin Muhamad Lukman, Miranda Risang Ayu Palar, and Ryo Kohsaka, 
"Geographical Indication in Indonesia: A Review on the Spatial Distribution and Classification of Geographical 
Indication-Registered Products and -Related Publications," Journal of World Intellectual Property 28, no. 1 
(2025): 263. 

154Ibid. 

153Vimala Mary A, "The Role of Intellectual Property in Promoting and Commercializing Products 
Based on Traditional Knowledge, Traditional Cultural Expressions and Geographical Indications," Indian 
Journal of Integrated Research in Law, Vol. 5, No. 5 (2024), p. 112, 115.  

 
 
 
 



 
 
 
 

craftsmanship underlying the product may see limited direct benefit156. 

This gap between legal recognition and equitable economic 

distribution underscores the importance of strengthening GI protection 

as a complementary instrument.157 

157Vinícius Ap. Cardoso, et.al, "The Benefits and Barriers of Geographical Indications to Producers: A 
Review," Renewable Agriculture and Food Systems Vol. 37, No. 6 (2022), p. 707. 

156Catherine Durand and Stéphane Fournier, "Can Geographical Indications Modernize Indonesian and 
Vietnamese Agriculture? Analyzing the Role of National and Local Governments and Producers' Strategies," 
World Development 98 (2017): 93. 

 
 
 
 



 
 
 
 

CHAPTER III 

CLOSING 

3.1 Conclusions 

Based on the analysis and discussions presented in the preceding chapters, this study draws 

several key conclusions: 

1.​ Indonesia's current legal framework remains inadequate in providing effective 

protection for Traditional Cultural Expressions (TCEs) due to the fundamental 

incompatibility between conventional copyright principles, which favor individual 

ownership and limited duration and the communal, intergenerational nature of 

traditional arts. While Article 38 of the Law No. 28 of 2014 on Copyright 

(Undang-Undang No. 28 tentang Hak Cipta, “UU Hak Cipta”) designates the State as 

the official rights holder of TCEs, the provision contains a major legal gap by failing 

to clearly define ownership, authorization procedures, and benefit-sharing 

mechanisms. Furthermore, the existing statutory framework lacks precise legal 

definitions and robust enforcement tools required to address digital piracy and 

cross-border commercial exploitation. This regulatory ambiguity creates a critical 

legal vacuum, leaving traditional arts structural vulnerable to unauthorized 

commercialization and foreign cultural misappropriation; 

2.​ Indigenous communities are excluded from ownership and benefit-sharing of their 

traditional art forms primarily due to the fundamental incompatibility between 

conventional copyright logic and the nature of TCEs. The modern intellectual 

property regime under UU Hak Cipta relies on an individualistic paradigm requiring 

identifiable single authors, fixed terms of protection, and even tangible fixation. 

Furthermore, Article 38 Section 1 of UU Hak Cipta vests the copyright over TCEs in 

the State rather than the originating customary communities in which it frames  

culture as state administrative custody rather than granting enforceable proprietary 

entitlements to indigenous groups. This issue is worsened by the legal vacuum under 

Article 38 Section 4 of UU Hak Cipta, as the implementing regulation specifying how 

the state exercises these rights and distributes benefits has never been enacted. 

Similarly, while Article 37 of Law No. 5 of 2017 on the Advancement of Culture 

(Undang-Undang No. 5 Tahun 2017 tentang Pemajuan Kebudayaan, “UU Pemajuan 
 
 
 
 



 
 
 
 

Kebudayaan”) requires state permits for commercial utilization of traditional arts, it 

provides no mechanisms for monetary rights or direct benefit-sharing for indigenous 

communities. Lastly, because TCEs are largely uncodified and transmitted informally, 

most customary law communities lack formal legal recognition and documented 

evidence of ownership, rendering them legally unable to assert ownership, or claim 

economic royalties when their cultural heritage is commercially exploited by third 

parties or claimed abroad; 

3.​ To achieve meaningful legal protection for traditional arts thus depends on utilizing 

existing regulations and international instruments to transition from a conventional 

copyright approach toward a community-based sui generis framework. Domestically, 

Indonesia must enact a dedicated sui generis law recognizing masyarakat hukum adat 

as collective rights holders while transforming the inventory system under 

Government Regulation No. 56 of 2022 on Communal Intellectual Property 

(“Peraturan Pemerintah No. 56 tentang Kekayaan Intelektual Komunal, “PP 

Kekayaan Intelektual Komunal”) into a centralized digital database that serves as 

binding legal evidence of origin and custodianship. This legislative reform should be 

supported by integrated institutional coordination among the Directorate General of 

Intellectual Property, the Ministry of Culture, and regional governments, alongside the 

strategic use of Geographical Indications (GIs) to ensure equitable economic 

distribution for artisans. Internationally, Indonesia should align its national policies 

with Article 31 of United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP) of 2007 and draw lessons from jurisdictions like Panama and the Pacific 

Island states. Furthermore, by actively monitoring World Intellectual Property 

Organization (WIPO) negotiations on Traditional Knowledge and TCEs, Indonesia 

can proactively establish a pre-emptive legal shield rather than relying on reactive 

diplomatic protests during cross-border cultural disputes. 

 

3.2 Suggestion 

Based on the conclusions drawn above, and to address the existing legal gaps while 

enhancing the protection of TCEs in Indonesia, this study puts forward the following strategic 

recommendations: 
 
 
 
 



 
 
 
 

1.​ Indonesia’s current legal framework for intellectual property, largely suited to the 

premise of Anglo-American individual ownership, has been ineffective in addressing 

issues of communal ownership and the benefit-sharing of indigenous communities in 

relation to TCEs. Article 38 Section 1 of UU Hak Cipta vests copyright over TCEs in 

the State rather than in the originating indigenous or local communities, while Article 

Section 4 leaves the substantive rules governing the exercise of those rights to a 

Government Regulation that has yet to be enacted. Article 37 of  UU Pemajuan 

Kebudayaan requires ministerial approval for the commercial use of traditional arts by 

industries or foreign parties but offers little guidance on how the originating 

communities should participate in or benefit from such exploitation. These regulations 

show there is a gap which requires creating a sui generis legal framework that moves 

beyond contemporary copyright law and is able to acknowledge the presence of 

indigenous communities as not only custodians, but also the legal owners of their 

traditional artworks 

2.​ Copyright over TCEs is vested in the State rather in the originating indigenous or 

local communities under Article 38 Section 1 of UU Hak Cipta while Article 38 

Section 4, which was meant to govern the substantive exercise  of those rights, has 

never been enacted through the required Government Regulation. Article 37 of the 

UU Pemajuan Kebudayaan requires ministerial approval for commercial use of 

traditional arts by industries or foreign parties but offers little guidance on how the 

originating communities should participate in or benefit from such exploitation. This 

reflects a framework largely suited to the premise of Anglo-American individual 

ownership, which has been ineffective in addressing issues of communal ownership 

and benefit-sharing of indigenous communities, leaving them without a clear legal 

position as owners of their own traditional art forms. 

3.​ The State should strengthen the current inventory system under PP Kekayaan 

Intelektual Komunal, transforming it from a passive cultural database into a credible 

legal instrument capable of resolving ownership disputes by requiring standardized 

information to be recorded for each traditional cultural expression and maintaining it 

through regular update coordinated between the Directorate General of Intellectual 

Property, the Ministry of Culture, and regional governments, given that local 
 
 
 
 



 
 
 
 

authorities are often closest to the communities from which these expressions 

originate. At the international level, this same inventory should be developed into a 

digital database of Indonesia's TCEs, allowing the State to establish documented 

evidence of origin pre-emptively, rather than relying, as it currently does, on reactive 

diplomatic protest after a cross-border claim such as the Xinhua batik incident or the 

"Visit Malaysia" Tari Pendet controversy has already gone viral. GI governance 

should also be strengthened by increasing the participation of local producer 

associations and artisan communities in the management of registered GIs, with 

greater transparency in licensing arrangements and the allocation of revenues to help 

ensure that commercialization contributes directly to the sustainability of traditional 

craftsmanship, and by establishing community development funds financed through 

licensing revenues or other commercial arrangements involving GI-protected products 

to support artisan training, intergenerational knowledge transmission, access to 

production materials, and cultural preservation programs.158 It is important, however, 

to distinguish GI protection from the proposed sui generis framework, since GIs 

primarily protect products associated with a particular geographical origin, while sui 

generis legislation should focus on safeguarding the broader cultural and communal 

dimensions of traditional cultural expressions.159 A more comprehensive and 

systematically maintained inventory would enable the State and indigenous 

communities to establish stronger evidentiary claims over traditional arts, particularly 

in cases involving cross-border cultural disputes and unauthorized commercial 

exploitation, and would contribute to greater legal certainty by facilitating the 

identification of rightful custodians and preserving historical records of cultural 

heritage. 

159Vinícius Ap. Cardoso, Ana Elisa Bressan Smith Lourenzani, Marcellus Marques Caldas, Carlos 
Henrique Correia Bernardo, and Rafael Bernardo, "The Benefits and Barriers of Geographical Indications to 
Producers: A Review," Renewable Agriculture and Food Systems 37 (2022): 707. 

158M. Citra Ramadhan, Rahmad Syah, and Shulhan Iqbal Nasution, "Indigenous Data Sovereignty…” 
p.894. 
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Keadilan Restoratif dalam KUHP Nasional dan Relevansinya bagi 
Masyarakat Indonesia 
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Masyarakat terdiri dari individu-individu dengan kepentingan, tujuan, dan nilai yang berbeda. 
Perbedaan tersebut seringkali melahirkan benturan kepentingan yang berpotensi mengganggu 
ketertiban sosial. Untuk itulah hukum hadir sebagai instrumen normatif yang berfungsi menjaga 
harmonisasi, mewujudkan keadilan, memberikan kemanfaatan, serta menjamin kepastian bagi 
setiap individu dalam kehidupan bermasyarakat. Indonesia merupakan negara hukum, 
sebagaimana telah diatur dalam konstitusi kita di Pasal 1 Ayat (3) UUD NRI 1945: “Negara 
Indonesia adalah negara hukum.” Konsekuensi logis dari prinsip ini adalah bahwa seluruh aspek 
kehidupan bernegara dan bermasyarakat harus tunduk pada supremasi hukum. Salah satu pilar 
utama dalam sistem hukum Indonesia adalah hukum pidana. 

Secara historis, hukum pidana Indonesia terbentuk melalui mekanisme asas konkordansi, 
yakni prinsip yang memberlakukan hukum Belanda secara langsung kepada golongan Eropa di 
wilayah Hindia Belanda. Dalam konteks ini, hukum pidana materiil yang berlaku di Hindia 
Belanda dikodifikasi dalam Wetboek van Strafrecht voor Nederlandsch Indië (WvS NI), yang 
mulai diberlakukan berdasarkan Koninklijk Besluit (Staatsblad 1915 Nomor 732) dan resmi 
berlaku sejak 1 Januari 1918. WvS NI inilah yang menjadi landasan hukum pidana di wilayah 
Hindia Belanda hingga masa proklamasi kemerdekaan Indonesia pada 1945. yang kemudian 
diadopsi ke dalam sistem hukum Indonesia pasca kemerdekaan.3  

Pasca kemerdekaan, untuk mengisi kekosongan hukum dan menjaga ketertiban, Pemerintah 
Indonesia kembali memberlakukan WvS NI tersebut melalui Undang-Undang Nomor 1 Tahun 
1946 tentang Peraturan Hukum Pidana. Berdasarkan Pasal VI undang-undang tersebut, nama 
resminya diubah dari Wetboek van Strafrecht voor Nederlandsch Indië menjadi Wetboek van 
Strafrecht (WvS), yang dalam bahasa Indonesia disebut Kitab Undang-Undang Hukum Pidana 
(KUHP). Undang-undang ini sekaligus memuat sejumlah perubahan dan penyesuaian atas 
pasal-pasal tertentu agar selaras dengan konteks negara yang baru merdeka. Paradigma 
pemidanaan hasil warisan kolonial ini erat kaitannya dengan prinsip keadilan retributif 
(retributive justice),4 yakni suatu pendekatan dalam sistem hukum pidana yang menekankan pada 

4 Hakim, A. F., dkk. “Konsep Keadilan Retributif dalam Penegakan Hukum: Tinjauan dari Para Tokoh-Tokoh”, Nusantara: 
Jurnal Pendidikan, Seni, Sains Dan Sosial Humaniora 3, no. 1 (2025). 

3 Pramesti, T. J. A. “Pengertian Asas Konkordansi dan Sejarahnya di Indonesia”, Hukum Online, 2022. 
https://www.hukumonline.com/klinik/a/asas-konkordansi-lt5979a0202a993/. 

2 Local Board of ALSA Local Chapter Universitas Brawijaya, batch 2025. 

1 Demissioner of ALSA Local Chapter Universitas Brawijaya, batch 2024. 

 
 
 
 
 



 
 

pemberian hukuman yang setimpal terhadap pelaku kejahatan sebagai bentuk pembalasan atas 
perbuatan yang telah dilakukan. Hal ini dapat dilihat pada pengaturan pokok pemidanaan di Pasal 
10 KUHP dan fakta bahwasannya dalam sepanjang sejarah sistem peradilan pidana di Indonesia, 
penyelesaian tindak pidana pada umumnya berakhir dengan pemidanaan penjara.5 

Paradigma retributif yang telah berakar selama lebih dari satu abad ternyata menyimpan 
berbagai kelemahan struktural yang semakin tidak dapat diabaikan. Sistem peradilan pidana yang 
semata bertumpu pada pemenjaraan terbukti gagal menjawab kebutuhan mendasar dalam suatu 
perkara pidana. Korban tidak mendapat pemulihan atas kerugian yang dideritanya, pelaku tidak 
mendapat pembinaan yang sungguh-sungguh berorientasi pada perubahan perilaku, dan 
hubungan sosial yang rusak akibat tindak pidana pun tidak pernah diperbaiki. Di samping itu, 
KUHP warisan kolonial juga dinilai semakin tidak relevan dengan perkembangan nilai, sosial, 
dan budaya masyarakat Indonesia yang terus berubah. WvS dirancang dalam konteks masyarakat 
kolonial abad ke-19, sehingga banyak normanya yang tidak lagi sesuai dengan kondisi 
masyarakat saat ini. 

Oleh karena itu, pembaruan hukum pidana tidak sekadar menjadi kebutuhan di ranah 
perundang-undangan semata, melainkan sebuah keharusan substansial agar hukum pidana 
benar-benar mencerminkan nilai, budaya, dan kebutuhan masyarakat Indonesia. Inilah yang 
menjadi salah satu semangat utama di balik lahirnya KUHP Nasional melalui Undang-Undang 
Nomor 1 Tahun 2023, yaitu menghadirkan hukum pidana yang tidak hanya menghukum, tetapi 
juga memulihkan, baik bagi korban, pelaku, maupun keseimbangan sosial secara keseluruhan. 

Mengutip dari pendapat ahli, mengapa perlu ada pembaruan hukum pidana di Indonesia, 
menurut Sudarto, minimal terdapat tiga alasan, sebagai berikut:6 

1.​ Alasan Politis 
Indonesia telah merdeka dari penjajahan, maka sudah seharusnya memiliki KUHP buatan 
sendiri. Apabila memakai KUHP negara lain itu merupakan simbol penjajahan dari 
negara yang membuat KUHP tersebut. 

2.​ Alasan Sosiologis 
Pembuatan KUHP sendiri merupakan cerminan identitas bangsa dimana hukum itu 
berada. Nilai-nilai sosial dan budaya bangsa sangat penting dalam membuat KUHP. Tolak 
ukur mengkriminalisasikan suatu perbuatan, harus sesuai dengan nilai dan pandangan 

6 Anwar, R. “Eksistensi Pemaknaan Santet pada Pembaharuan Hukum Pidana (Telaah Rancangan Kitab Undang-undang 
Hukum Pidana Indonesia)”, Islamitsch Familierecht Journal 2, no. 1 (2021). https://doi.org/10.32923/ifj.v2i01.1700. 

5 Barus, T. D. F. dan Turnip, J. M. “Implementasi Restorative Justice Sebagai Alternatif Pemidanaan dalam Sistem Peradilan 
Pidana Untuk Menangani Fenomena Over Kapasitas di Rutan Berdasarkan Teori Efektivitas Hukum Pada Rumah Tahanan 
Negara Kelas I Labuhan Deli”, Rewang Rencang: Jurnal Hukum Lex Generalis 6, no. 7 (2025). 
https://doi.org/10.56370/jhlg.v6i7.1815. 

 
 
 
 
 



 
 

kolektif dalam masyarakat terkait yang baik, benar dan bermanfaat dalam membuat 
KUHP. 

3.​ Alasan Praktis 
KUHP sekarang ini memakai bahasa Belanda tidak ada terjemahan resmi dalam bahasa 
Indonesia, jadi kita harus memahami bahasa Belanda jika ingin mengetahui teks aslinya, 
namun itu tidak mungkin karena Indonesia sudah merdeka. 

Berangkat dari kesadaran akan pentingnya memiliki hukum pidana yang mencerminkan 
karakteristik, nilai, dan budaya masyarakat Indonesia, proses kodifikasi hukum pidana nasional 
pun akhirnya mencapai titik terangnya. Pada 6 Desember 2022, Dewan Perwakilan Rakyat 
Republik Indonesia bersama pemerintah yang diwakili oleh Kementerian Hukum dan Hak Asasi 
Manusia secara resmi menyetujui Rancangan Undang-Undang Kitab Undang-Undang Hukum 
Pidana (RUU KUHP) dalam Rapat Paripurna DPR RI. Persetujuan tersebut menandai 
berakhirnya proses legislasi yang telah berlangsung selama lebih dari lima dekade sejak upaya 
kodifikasi pertama kali dirintis pada tahun 1963. Setelah melalui seluruh tahapan legislasi yang 
dipersyaratkan, RUU KUHP kemudian ditandatangani oleh Presiden Republik Indonesia dan 
resmi diundangkan pada 2 Januari 2023 sebagai Undang-Undang Nomor 1 Tahun 2023 tentang 
Kitab Undang-Undang Hukum Pidana,7 yang dalam tulisan ini selanjutnya disebut sebagai 
KUHP Nasional (KUHPN).  

KUHPN menghadirkan perubahan mendasar dalam paradigma penegakan hukum pidana. 
Jika KUHP lama menitikberatkan pada asas retributif (pembalasan terhadap pelaku kejahatan), 
maka KUHPN mengedepankan asas restoratif dan korektif, yang menempatkan pemidanaan 
sebagai sarana pemulihan keseimbangan sosial, bukan sekadar membalas kejahatan.8 
Pertanyaan selanjutnya, apakah paradigma pemidanaan yang lebih berorientasi pada 
pemulihan keseimbangan sosial relevan untuk masyarakat di Indonesia?  

Restorative justice telah didefinisikan dengan berbagai cara, namun definisi yang paling 
berpengaruh adalah yang dikemukakan oleh Toni Marshall (1999). “Restorative Justice is a 
process whereby parties with a stake in a specific offence collectively resolve how to deal with 
the aftermath of the offence and its implications for the future”.9 Marshall menegaskan bahwa 
keadilan restoratif pada dasarnya adalah sebuah proses (process), bukan sekadar hasil akhir 
berupa putusan atau sanksi. Artinya, keadilan restoratif lebih menekankan pada kualitas dialog 

9 Marshall, T. “Restorative Justice: An Overview”, Home Office, 1999. 
https://www.google.com/url?sa=t&source=web&rct=j&opi=89978449&url=https://fbga.redguitars.co.uk/restorativeJusticeAnOve
rview.pdf&ved=2ahUKEwj6hqH_9auTAxXH1zgGHfavHfgQFnoECBgQAQ&usg=AOvVaw0J8bVmfrOzsbRmleglf1Pu. 

8 Nainggolan, M. “Transformasi Penegakan Hukum Pidana dalam KUHP Baru”, Dandapala, 2025. 
https://dandapala.com/opini/detail/transformasi-penegakukuan-hm-pidana-dalam-kuhp-baru. 

7 Muqorobin, M. K. “Babak Baru Hukum Pidana Indonesia: Sejarah Perkembangan dan masa depan KUHP di Indonesia”, 
Marinews, 2025. https://marinews.mahkamahagung.go.id/artikel/sejarah-perkembangan-dan-masa-depan-kuhp-di-indonesia-0eN. 

 
 
 
 
 



 
 

dan keterlibatan para pihak daripada besarnya hukuman yang dijatuhkan. Yang tidak kalah 
penting, penyelesaian dalam kerangka restorative justice dilakukan secara kolektif (collectively 
resolve), yang berarti setiap pihak memiliki suara dan peran aktif dalam menentukan bentuk 
pemulihan yang disepakati bersama. Pendekatan ini secara tegas menjauhi pola penyelesaian 
yang bersifat top-down, sebagaimana yang lazim mendominasi sistem peradilan pidana 
konvensional. Selain itu, fokus perhatian dalam definisi Marshall diarahkan pada dampak 
pasca-kejadian dan implikasinya ke depan (aftermath of the offence and its implications for the 
future), sehingga keadilan restoratif tidak terjebak hanya pada upaya pembalasan atas perbuatan 
masa lalu, melainkan secara aktif berorientasi pada pemulihan hubungan sosial dan pencegahan 
pengulangan tindak pidana di masa yang akan datang. 

Menjawab pertanyaan relevansinya, jawabannya adalah ya, keadilan restoratif sangat relevan 
bagi masyarakat Indonesia. Relevansi ini tidak datang dari luar, melainkan berakar dari dalam 
budaya bangsa itu sendiri. Masyarakat Indonesia secara tradisional telah mengenal dan 
mempraktikkan mekanisme penyelesaian sengketa yang berbasis pada musyawarah, mufakat, 
dan gotong royong, yakni nilai-nilai yang sesungguhnya merupakan inti dari semangat restoratif. 
Nilai-nilai ini bahkan telah terumuskan dalam sila keempat Pancasila, yakni "kerakyatan yang 
dipimpin oleh hikmat kebijaksanaan dalam permusyawaratan/perwakilan."10 Artinya, jauh 
sebelum terminologi restorative justice dikenal dalam konsep hukum pidana modern, praktiknya 
sudah hidup dalam keseharian masyarakat Indonesia. 

 

Hal ini juga tercermin dalam berbagai praktik hukum adat di seluruh Nusantara. Di Aceh, 
penyelesaian perkara melalui musyawarah gampong yang dipimpin oleh perangkat adat seperti 
keuchik, tuha peut, dan imeum meunasah telah lama menjadi mekanisme utama pemulihan 
hubungan sosial antara pelaku dan korban, bahkan dikukuhkan secara normatif melalui Qanun 
Aceh Nomor 9 Tahun 2008. Di Kalimantan Selatan, masyarakat Banjar mengenal tradisi adat 
badamai, yakni mekanisme penyelesaian sengketa berbasis musyawarah kekeluargaan yang telah 
berakar sejak berlakunya Undang-Undang Sultan Adam (UUSA) pada 1835 dan bertujuan 
memulihkan kerukunan sosial tanpa menimbulkan rasa dendam antarpihak.11 Di Yogyakarta, 
perselisihan antarwarga lazim diselesaikan melalui mediasi di tingkat RT/RW dengan melibatkan 
tokoh adat dan perangkat kelurahan, di mana hasilnya bersifat mufakat dan mengikat secara 

11 Hasan, A. “Adat Badamai: Penyelesaian Sengketa pada Masyarakat Banjar di Kalimantan Selatan”, Fakultas Syariah dan 
Ekonomi Islam UIN Antasari, (2015). https://fs.uin-antasari.ac.id/adat-badamai-pada-masyaraakat-banjar/. 

10 Malau, P. “Penerapan Keadilan Restoratif sebagai Alternatif Penyelesaian Perkara Pidana”, Jurnal Fundamental 9, no. 1 
(2020). 

 
 
 
 
 



 
 

sosial.12 Dengan demikian, keadilan restoratif bukan konsep asing yang dipaksakan dari luar, 
melainkan formalisasi hukum dari kearifan yang telah lama mengakar dalam kehidupan 
masyarakat Indonesia.13 

Inilah mengapa KUHP Nasional yang mengadopsi paradigma restoratif memiliki legitimasi 
sosial yang kuat. Ia tidak sekadar mentransplantasi konsep hukum asing, tetapi justru 
mengangkat dan memformalkan nilai-nilai yang sudah hidup di tengah masyarakat ke dalam 
tatanan hukum positif nasional. Terminologi restorative justice sendiri sudah cukup lama dikenal 
dalam sistem hukum positif Indonesia.14 Pada awalnya, konsep ini hadir secara khusus melalui 
Undang-Undang Nomor 11 Tahun 2012 tentang Sistem Peradilan Pidana Anak. Kini, dengan 
berlakunya Undang-Undang Nomor 1 Tahun 2023 tentang KUHP, pendekatan restoratif telah 
diadopsi secara lebih luas dan menjadi bagian dari paradigma pemidanaan nasional.15 Namun, 
terdapat pengecualian tertentu di mana pendekatan ini tidak dapat diterapkan, seperti dalam 
kasus yang melibatkan keamanan negara, martabat kepala negara, ketertiban umum, kesusilaan, 
tindak pidana narkotika, pelanggaran lingkungan hidup, atau tindak pidana yang dilakukan oleh 
korporasi.16 Pembatasan ini justru menunjukkan bahwa keadilan restoratif dirancang bukan 
sebagai pengganti sistem peradilan pidana secara keseluruhan, melainkan sebagai pelengkap 
yang bekerja di ruang-ruang di mana pemulihan hubungan sosial antara pelaku, korban, dan 
masyarakat lebih diutamakan daripada sekadar penghukuman. 

Kesimpulan 

Hukum pidana Indonesia selama lebih dari satu abad berdiri di atas fondasi warisan 
kolonial yang kental dengan paradigma keadilan retributif. Sistem yang berorientasi pada 
pembalasan ini terbukti menyisakan persoalan yang tidak dapat diabaikan, yakni korban tidak 
mendapat pemulihan atas kerugian yang dideritanya, pelaku tidak mendapat pembinaan yang 
sungguh-sungguh berorientasi pada perubahan perilaku, dan hubungan sosial yang rusak akibat 
tindak pidana pun tidak pernah diperbaiki. Kesadaran akan kegagalan paradigma inilah yang 

16 SIP Law Firm. “Restorative Justice, Pendekatan Pemulihan Dalam Sistem Peradilan di Indonesia”, SIP, 2024. 
https://siplawfirm.id/restorative-justice/?lang=id. 

15 Santoso. “Restorative Justice dan Sistem Peradilan Pidana di Indonesia”, Jurnal Hukum dan Keadilan 11, no. 1 (2020). 

14 Wahyuni. “Restorative Justice di Indonesia: Studi Kasus dan Analisis Efektivitas”, Jurnal Sosial dan Hukum 10, no. 1 
(2019). 

13 Karjono, A., Malau, P., & Ciptono, C. “Penerapan Keadilan Restoratif Justice Dalam Hukum Pidana Berbasis Kearifan 
Lokal.” Jurnal USM Law Review, 7(2), (2024).   https://doi.org/10.26623/julr.v7i2.9571; lihat juga Sumaya, P. S. “Keadilan 
Restoratif dalam Sistem Hukum Adat di Indonesia.” Jurnal Ilmu Hukum Humaniora dan Politik, 5(2). (2024). 
https://doi.org/10.38035/jihhp.v5i2.3308. 

12 Media Jogja. “Dari Mediasi RT hingga Balai Desa: Cara Warga Jogja Menyelesaikan Konflik Tanpa Pengadilan”, 
Mediajogja.id, 2025. 
https://www.mediajogja.id/threads/dari-mediasi-rt-hingga-balai-desa-cara-warga-jogja-menyelesaikan-konflik-tanpa-pengadilan.4
675/. 

 
 
 
 
 



 
 

menjadi salah satu pendorong lahirnya KUHP Nasional melalui Undang-Undang Nomor 1 Tahun 
2023, yang secara tegas mengedepankan keadilan restoratif sebagai paradigma pemidanaan baru.  

Keadilan restoratif relevan bagi masyarakat Indonesia bukan semata karena ia hadir 
dalam teks undang-undang, melainkan karena ia mencerminkan nilai-nilai yang telah lama hidup 
dalam budaya bangsa. Semangat musyawarah, mufakat, dan gotong royong yang mengakar 
dalam berbagai praktik hukum adat Nusantara, seperti musyawarah gampong di Aceh, adat 
badamai di Kalimantan Selatan, hingga mediasi RT/RW di Yogyakarta, sesungguhnya telah lebih 
dahulu mempraktikkan apa yang kini disebut restorative justice. KUHP Nasional dengan 
demikian tidak mentransplantasi konsep asing, tetapi memformalkan kearifan yang sudah 
mengakar itu ke dalam tatanan hukum positif nasional. 

Pada akhirnya, kehadiran keadilan restoratif dalam KUHP Nasional merupakan langkah 
maju yang patut diapresiasi sekaligus tanggung jawab yang tidak ringan. Ia bukan sekadar 
perubahan redaksional dalam teks undang-undang, melainkan sebuah pergeseran paradigma yang 
menuntut komitmen nyata dari seluruh ekosistem hukum, mulai dari aparat penegak hukum, 
akademisi, masyarakat sipil, hingga komunitas lokal, untuk menghidupkan ruhnya dalam setiap 
perkara.  
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