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Pendahuluan

Indonesia merupakan negara kepulauan terbesar di dunia, di mana sebagian besar
wilayah Indonesia terdiri dari perairan yang meliputi 70% wilayah Indonesia.? Oleh karena itu,
sumber daya perikanan memiliki potensi yang signifikan dalam membantu perkembangan
perekonomian Indonesia. Namun, sumber daya perikanan Indonesia yang melimpah juga
ternyata menjadi sebuah tantangan. Keunggulan Indonesia dalam hal sumber daya perikanan
diiringi dengan maraknya kasus illegal, unreported, dan unregulated (“IUU”) fishing dan
transshipment di wilayah Zona Ekonomi Eksklusif (“ZEE”) Indonesia.’ Pelanggaran terhadap
pengelolaan perikanan lepas pantai telah merugikan Indonesia hingga 1,9 triliun rupiah setiap
tahunnya yang tentunya menjadi kerugian signifikan bagi Indonesia.*

Menurut Food and Agriculture Organization (“FAQO”), penangkapan ikan secara ilegal
(illegal fishing) merupakan kegiatan yang dilakukan oleh kapal di laut teritorial suatu negara

tanpa izin atau bertentangan dengan undang-undang dan peraturan hukum di yurisdiksinya atau

! Dosen Hukum Internasional di Fakultas Hukum Universitas Indonesia serta Program Director di Center
for Sustainable Ocean Policy Fakultas Hukum Universitas Indonesia (CSOP FH Ul), sebuah lembaga penelitian
tentang isu-isu pengelolaan laut dan lingkungan laut yang berkelanjutan.

2 West Java Province, “Indonesia is Maritime Country with the World's Largest Islands,”

https://jabarprov.go.id/En/index.php/news/4597/2017/11/03/Indonesia-is-Maritime-Country-with-the-Worlds-

Largest-Islands, diakses 6 Juli 2021.

3 Indriati Kusumawardhani, “Kebijakan Penenggelaman Kapal Asing Pelaku Illegal Fishing sebagai
Komitmen Pemerintah Indonesia dalam Penanganan dan Pemberantasan Illegal Fishing,” Opinio Juris 26 (2020),
hlm. 23.

4 Rudy Satriyo Mukantardjo, et al., Analisis dan Evaluasi Hukum tentang Pengadilan Perikanan,
(Jakarta: BPHN, 2009), hlm. 68.
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dengan kewajiban internasional.® Sementara itu, penangkapan ikan yang tidak dilaporkan
(unreported fishing) adalah kegiatan penangkapan ikan yang belum atau salah dilaporkan
kepada pihak otoritas nasional yang berwenang dan bertentangan dengan hukum serta
peraturan nasional negara tempat praktik tersebut dilaksanakan.® Oleh karena itu, beberapa
negara menganggap unreported fishing sebagai pelanggaran administratif. Adapun
penangkapan ikan yang tidak diatur (unregulated fishing) didefinisikan sebagai kegiatan
penangkapan ikan yang dilakukan di suatu wilayah oleh kapal tanpa kebangsaan atau kapal
yang mengibarkan bendera suatu negara yang bukan merupakan pihak terkait di wilayah itu
dengan cara yang bertentangan dengan tindakan konservasi dan pengelolaan ataupun tanggung
jawab negara menurut hukum internasional.’

Selain IUU fishing, kejahatan maritim lain yang mengancam industri perikanan adalah
transshipment. Transshipment dilakukan dengan memindahkan muatan ikan di tengah laut
lepas dari kapal pengumpul ke kapal asing tanpa melaporkan jumlah tangkapan yang akurat
untuk menghindari izin dari pihak berwenang dan menghindari aturan pelabuhan.® Dengan
demikian, transshipment termasuk ke dalam modus pencurian ikan dan dianggap sebagai salah
satu faktor utama dalam menentukan di mana ikan yang ditangkap secara ilegal berakhir di
pasar.’ Terlebih lagi, transshipment biasanya dilakukan oleh kapal pengangkut berpendingin,
yang dikenal sebagai “reefers.”'’ Reefers tiba pada waktu dan lokasi yang telah ditentukan

sebelumnya dengan membawa persediaan bahan bakar, makanan, umpan, hingga pergantian

5> Food and Agriculture Organization of the United Nations (FAO), International Plan of Action to
Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing (Rome: FAO, 2001), hlm. 2.

6 Ibid.

7 Ibid.

8 Elisabeth Septin Puspoayu, Cindy Yunita Sari, dan Virania Cahya Ramadhani, “Praktik Illegal
Transhipment di Laut Lepas Berdasarkan Hukum Laut Internasional,” Mimbar Hukum 3 (2019), hlm. 75-77.

% Martin Tsamenyi, ef al., “The Buropean Council Regulation on Illegal, Unreported and Unregulated
Fishing: An International Fisheries Law Perspective,” The International Journal of Marine and Coastal Law 25
(2010), hlm. 5-31; Stop Illegal Fishing, “Transhipment,” https://stopillegalfishing.com/issues/transhipment/,
diakses 28 Juni 2021.

10 Stop Illegal Fishing, “Transhipment,” diakses 28 Juni 2021.
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kru, kemudian mengangkut hasil tangkapan yang telah dipindahkan tersebut untuk pasar di
seluruh dunia.!!

Kejahatan maritim tersebut terus berlanjut karena beberapa hal, antara lain nelayan
Indonesia yang tidak mampu memanfaatkan sumber daya perikanan di perairan ZEE Indonesia,
keterbatasan dana, sarana, dan prasarana untuk pengawasan, serta hasil pengintaian yang belum
optimal karena kapal asing dengan teknologi komunikasi yang canggih mampu memantau
setiap pergerakan kapal-kapal patroli.!? Faktor lain yang berkontribusi terhadap praktik ini
adalah meningkatnya kebutuhan akan sumber daya perikanan, terutama dari negara-negara
yang banyak melakukan IUU fishing, yang mendorong mereka untuk berekspansi ke wilayah
laut Indonesia.!* Transshipment secara khusus juga disebabkan oleh bahan bakar yang
merupakan penyumbang terbesar terhadap biaya operasional penangkapan ikan, yaitu sekitar
50% dari total biaya.'* Oleh karena itu, IUU fishing dan transhipment merupakan strategi bisnis
untuk menekan biaya operasional dan memperoleh keuntungan yang optimal.!’> Akibatnya,
menurut Badan Pengawasan Keuangan dan Pembangunan (“BKP”), IUU fishing dan
transshipment telah menyebabkan kerugian Indonesia mencapai sekitar 20 triliun rupiah setiap

tahun, di mana 15 triliun rupiah berasal dari transshipment.'®

Implikasi dari Praktik IUU Fishing dan Transshipment

" National Oceanic and Atmospheric Administration, “Understanding Illegal Unreported and

Unregulated Fishing,” https://www.fisheries.noaa.gov/insight/understanding-illegal-unreported-and-unregulated-
fishing, diakses 28 Juni 2021.

12 Simela Victor Muhamad, “Illegal Fishing di Perairan Indonesia: Permasalahan dan Upaya
Penanganannya secara Bilateral di Kawasan,” Politica 3 (2012), hlm. 72.

13 Ibid.

14 Aldhanalia Pramesti Salsabila, “Pengoptimalan Satgas 115 dengan Model Koordinasi Satgas Pusat dan
Daerah Sebagai Bentuk Pencegahan Illegal Transhipment di Indonesia,” Lex Scientia Law Review 2 (2018), hlm.
11.

'3 Ibid.

16 Badan Pengawasan Keuangan dan Pembangunan, “Rpl5 Triliun Kerugian Negara Akibat

Transshipment,” http://www.bpkp.go.id/berita/read/1457/11300/Rp-15-Triliun-Kerugian-Negara-Akibat-
Transshipment, diakses 25 Agustus 2021.
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IUU fishing dan transshipment menyebabkan implikasi negatif dalam berbagai bidang.
Salah satunya adalah kerusakan lingkungan laut sebab metode penangkapan ikan yang
digunakan dalam pelaksanaan [UU fishing dan transshipment diiringi dengan penghancuran
ekosistem laut.!” Lebih lanjut, IUU fishing dan transshipment akan meningkatkan kesempatan
bagi oknum-oknum untuk mengeksploitasi sumber daya lautan serta melancarkan penangkapan
ikan yang berlebihan. Akibatnya, kondisi persediaan ikan akan berkurang secara signifikan
tanpa adanya tindakan pencegahan atau represi langsung yang dapat dilakukan. Hal ini
disebabkan oleh data penangkapan ikan yang sebenarnya tidak dapat diperoleh karena
pelaksanaan IUU fishing.'® Apabila tidak segera diatasi, ancaman kerugian yang lebih buruk
dalam kerusakan lingkungan laut akan terjadi.

Selain itu, praktik IUU fishing dan transshipment juga sangat berkorelasi dengan
kemerosotan kondisi ekonomi dalam jaminan kesejahteraan nelayan serta pendapatan nasional.
Berdasarkan pernyataan dari Kepala Riset, Kelautan, dan Sumber Daya Perikanan, kerugian
akibat IUU fishing dan transshipment di kawasan Samudra Pasifik saja telah mencapai 4-7 juta
komoditas perikanan per tahun.!® Berdasarkan jumlah tersebut, kerugian ekonomi yang terjadi
diproyeksikan sekitar 8.3 juta USD per tahun atau sekitar 118 miliar rupiah.?® Untuk itulah,
dengan menyadari bahwa sumber daya laut merupakan sumber pendapatan yang krusial bagi
pembangunan negara, baik nelayan maupun negara akan dirugikan apabila sumber daya laut
mengalami kerusakan. Tidak hanya itu, praktik penangkapan ikan yang tidak bertanggung

jawab akan membahayakan keberlangsungan sektor perikanan dalam jangka panjang.?!

17 Abdul Qodir Jaelani and Udiyo Basuki, “Illegal Unreported and Unregulated (IUU) Fishing: Upaya
Mencegah dan Memberantas Illegal Fishing dalam Membangun Poros Maritim Indonesia,” Jurnal Supremasi
Hukum 3 (2014), hlm. 181.

8 M Ambari, “Masih Terjadi, Ini Dampak Negatif dari Praktik I[UU Fishing,”
https://www.mongabay.co.id/2020/03/12/masih-terjadi-ini-dampak-negatif-dari-praktik-iuu-fishing/, diakses 27
Juli 2021.

19 Ibid.

2 Ibid.

2l Annis Susanti, et.al., “Dampak Ekonomi Akibat IUU Fishing Perikanan Tangkap Pelagis Besar di
WPPNRI 715,” Sosial Ekonomi Kelautan Dan Perikanan 15 (2020), him.136.
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Status Quo dan Permasalahan Terkini Terkait IUU Fishing dan Transshipment di
Indonesia

Indonesia marak akan IUU fishing karena infrastruktur dan aturan yang ada belum
diterapkan secara ideal.?? Selain itu, para nelayan kurang memiliki informasi dan pemahaman
terkait zona penangkapan ikan mana yang boleh dan tidak boleh mereka masuki.?* Akibatnya,
otoritas keamanan maritim dari negara-negara tetangga kerap menangkap sejumlah besar
nelayan Indonesia.?* Selain itu, melihat potensi sumber daya laut yang sangat besar di
Indonesia, kapal-kapal asing juga berusaha mendapatkan pemasukan dari laut Indonesia secara

ilegal.®

Berdasarkan data Satuan Tugas Pemberantasan Penangkapan Secara Ilegal 115
(“Satgas 115”) tahun 2018, dari 106 kapal yang ditangkap karena diduga melakukan kegiatan
penangkapan ikan secara ilegal dan tak berizin, 38 di antaranya adalah kapal Vietnam, 8 kapal
Malaysia, 5 kapal Filipina, dan 1 kapal Togo.?¢ Jumlah tersebut pun meningkat sepanjang tahun
2021. Hingga Juni 2021, Kementerian Kelautan dan Perikanan (“KKP”’) Republik Indonesia
telah menangkap 113 kapal atas keterlibatannya dalam IUU fishing, 77 kapal dari Indonesia,
23 dari Vietnam, 9 dari Malaysia, dan 4 dari Filipina.?’

Meski telah melakukan berbagai upaya untuk mengatasinya, IUU fishing dan

transshipment masih menjadi dua dari beberapa masalah klasik di Indonesia dan tersebar di

seluruh nusantara, termasuk Laut Natuna Utara, Laut Sulawesi, dan Selat Malaka.?® Aturan

22 Badan Riset dan Sumber Daya Manusia Kelautan dan Perikanan, “IUU Fishing dan Ancaman
Kedepannya Bagi Indonesia,” https://kkp.go.id/brsdm/artikel/5684-iuu-fishing-dan-ancaman-kedepannya-bagi-
indonesia, diakses 28 Juni 2021.

3 Ibid.

24 Ibid.

3 Ibid.

26 Ambaranie Nadia Kemala Movanita, “106 Kapal Pelaku Illegal Fishing Ditangkap Sepanjang 2018,
Terbanyak dari Indonesia,” https://ekonomi.kompas.com/read/2018/12/21/164146426/106-kapal-pelaku-illegal-

fishing-ditangkap-sepanjang-2018-terbanyak-dari, diakses 1 Agustus 2021.

27 Kementerian Kelautan dan Perikanan, “KKP Tangkap 19 Kapal Illegal Fishing Dalam Operasi
Peringatan Hari Internasional Memerangi IUU Fishing,” https:/kkp.go.id/artikel/31226-kkp-tangkap-19-kapal-
illegal-fishing-dalam-operasi-peringatan-hari-internasional-memerangi-iuu-fishing, diakses 2 Agustus 2021.

28 Sri Asih Roza Nova, "lllegal, Unreported and Unregulated Fishing: The Impacts and Policy for Its
Completion in Coastal West of Sumatera," Hukum Internasional 14 (2017), hlm. 237; Imam Prakoso, “IUU
Fishing Di Laut Natuna Utara, Laut Sulawesi Dan Selat Malaka - Juni 2021,”
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yang tumpang tindih merupakan salah satu faktor utama yang menyebabkan masalah ini terus
terjadi, mengingat terdapat beberapa peraturan yang mengatur terkait IUU fishing dan
transshipment. Selain itu, lembaga penegak hukum di laut, yaitu Tentara Nasional Indonesia
Angkatan Laut (“TNI AL”), Polisi Perairan, KKP, Kementerian Perhubungan, Kementerian
Lingkungan Hidup dan Kehutanan, Kementerian Energi dan Sumber Daya Mineral, Direktorat
Jenderal Imigrasi, Direktorat Jenderal Bea dan Cukai, Kepolisian Republik Indonesia,
Kejaksaan Agung, Pemerintah Daerah, dan Direktorat Jenderal Pengawasan Ketenagakerjaan,
masih kurang koordinasi sehingga menimbulkan tumpang tindih kewenangan.?’ Meskipun
masing-masing lembaga maritim di Indonesia memiliki fungsi dan perannya, faktor lain seperti
ego sektoral, keterbatasan fasilitas, dan kurangnya pengawasan menyebabkan maraknya kasus
IUU fishing dan transshipment di Indonesia. Menurut data Badan Keamanan Laut Republik
Indonesia (“Bakamla RI”), bahkan sejak 2015 sekitar 5.000 kapal asing masih melakukan
praktik IUU fishing di perairan Indonesia dengan kapasitas 1.000—-1.200 ton.>

Pengaturan Hukum Mengenai IUU Fishing dan Transshipment serta Implementasinya di
Indonesia

Pemerintah Indonesia telah mengeluarkan sejumlah peraturan untuk mengendalikan
praktik IUU fishing dan transshipment. Pertama, Undang-Undang Nomor 17 Tahun 1985
yang meratifikasi United Nations Convention on the Law of the Sea 1982 (“UNCLOS 1982”)
sebagai instrumen hukum internasional untuk mengatur wilayah laut Indonesia, yang meliputi
pemanfaatan sumber daya laut dan berbagai keunggulan bahari yang dimiliki. Sebagai negara
yang secara aktif memperjuangkan pengakuan hukum internasional atas UNCLOS 1982 serta

berbagai implementasi dari aturan turunannya dalam hukum nasional, Indonesia kemudian juga

https://oceanjusticeinitiative.org/2021/07/02/iuu-fishing-di-natuna-sulawesi-selat-malaka-juni-2021/, diakses 1

Agustus 2021.

2 Yetty Komalasari Dewi, Arie Afriansyah, and Aristyo Rizka Darmawan, “Comparative Law
Enforcement Model at Sea: Lesson Learned for Indonesia,” Indonesian Journal of International Law 18 (2020),
hlm. 98.

30 Natasha Isabella Rossana William Putri, “Kebijakan Moratorium Kapal Eks—Asing dalam Menangani
Illegal Unreported and Unregulated (ITuu) Fishing di Perairan Indonesia Periode 2014-2016,” Journal of
International Relations 6 (2020), him. 129.
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meratifikasi United Nations Implementing Agreement (“UNIA 1995”). Berdasarkan ketentuan
dalam UNIA 1995, konservasi dari keanekaragaman hayati laut serta pengelolaan perikanan
wajib diatur dalam lembaga-lembaga perikanan regional.’! Dengan demikian, dapat kita
simpulkan bahwa pemerintah Indonesia bertanggung jawab untuk memberlakukan peraturan
yang akan melindungi sumber daya perikanan yang kita miliki dari kegiatan-kegiatan
merugikan. Apalagi saat UNCLOS 1982 telah menyatakan dalam Pasal 63 dan Pasal 87 bahwa
kebebasan menangkap ikan dibatasi oleh kewajiban setiap negara untuk melestarikan dan
mengelola sumber daya laut.*?

Kedua, Undang-Undang Nomor 45 Tahun 2009 tentang Perikanan (“UU
Perikanan”), sebagaimana telah diubah melalui Undang-Undang Nomor 11 Tahun 2020
tentang Cipta Kerja (“UU CK”). Pasal 41 ayat (3) UU Perikanan menyatakan bahwa setiap
kapal penangkap ikan harus mendaratkan hasil tangkapan ikan di pelabuhan perikanan yang
telah ditentukan. Selanjutnya, pada ayat (4) dari pasal dan undang-undang yang sama juga
dijelaskan bahwa siapapun yang memiliki dan/atau mengoperasikan kapal penangkap ikan
dan/atau transportasi pengangkut ikan yang tidak melakukan pembongkaran muatan pada
pelabuhan perikanan yang telah ditentukan akan dikenakan sanksi administratif, seperti
peringatan, pembekuan izin sementara, atau pencabutan izin. Akan tetapi, sanksi yang
dijatuhkan di Indonesia atas praktik IUU fishing dan transshipment tersebut masih terdapat
kekurangan karena cakupannya yang sempit. Peraturan yang telah diformulasikan tersebut
tidak mencakup pertanggungjawaban pidana korporasi, ketentuan minimum khusus, serta
sanksi pidana.’* Dengan demikian, dapat kita simpulkan bahwa upaya penanggulangan untuk
memberantas IUU fishing dan transshipment masih belum efektif.

Ketiga, Keputusan KKP Nomor KEP.S0/MEN/2012 tentang Rencana Aksi Nasional
Pencegahan dan Penanggulangan lllegal, Unreported, and Unregulated Fishing 2012-2016.
Rencana nasional ini bertujuan untuk menjadi acuan serta pedoman bagi setiap unit lembaga

dalam lingkup KKP dan kementerian-kementerian lain yang relevan untuk mencegah dan

31 Elisabeth Septin Puspoayu, et.al., “Praktik Illegal Transhipment di Laut Lepas Berdasarkan Hukum
Laut Internasional,” Mimbar Hukum 31 (2019), hlm. 80.

32 United Nations, United Nations Convention on Law of The Sea, Ps. 63 and Ps. 87.

3 Ayu Iza Elvany, “Kebijakan Formulatif Penanggulangan Tindak Pidana Destructive Fishing di
Indonesia,” Justitia 3 (2019), him. 212.
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mengatasi IUU fishing sesuai dengan cakupan fungsi dan tugas yang dimiliki.** Bab V dari
peraturan menteri tersebut mengatur mengenai keberadaan Pengadilan Perikanan serta Forum
Koordinasi Penanganan Tindak Pidana Perikanan untuk menghambat dan memitigasi [UU
fishing.> Meskipun sebetulnya pembentukan Pengadilan Perikanan di seluruh provinsi di
Indonesia juga telah diatur dalam UU Perikanan, pada kenyataanya per tahun 2017 pengadilan
ini hanya dapat ditemukan di delapan provinsi, yaitu Jakarta, Sumatera Utara, Kalimantan
Barat, Sulawesi Utara, Kepulauan Riau, Maluku, Papua Barat, dan Papua.®

Namun, keberadaan Pengadilan Perikanan ini bukan tanpa masalah sebab dengan
adanya Pengadilan Negeri dan Pengadilan Perikanan sekaligus menyebabkan dualisme dan
ketidakpastian hukum dalam penyelesaian kasus-kasus IUU fishing dan transshipment.’’ Isu
tersebut disebabkan oleh perbedaan dari aparat dan sistem penegakan hukum serta proses
penanganan kasus-kasus pelanggaran maritim dalam kedua pengadilan yang dimaksud.*®
Masalah selanjutnya muncul ketika Penyidik Pegawai Negeri Sipil Perikanan (“PPNS
Perikanan”) harus membawa kasus yang ditangani ke provinsi yang memiliki Pengadilan
Perikanan saat kasus tersebut terjadi di provinsi yang tidak mengakomodasi keberadaan
Pengadilan Perikanan, alhasil menyebabkan ketidakefektifan terkait kelebihan biaya yang
harus dikeluarkan oleh PPNS Perikanan.*® Mengenai eksekusi dari keputusan pengadilan pula
terdapat masalah otoritas, di mana menteri KKP yang lebih sering mengeksekusi putusan
pengadilan daripada PPNS Perikanan, seperti merampas atau menenggelamkan kapal pelaku.*’

Akibatnya, pelaksanaan dari rencana nasional tersebut tidak dapat dilakukan dengan optimal.

3% Indonesia, Keputusan Menteri Kelautan dan Perikanan No. KEP.50/MEN/2012 tentang Rencana Aksi
Nasional Pencegahan dan Penanggulangan Illegal, Unreported, and Unregulated Fishing 2012-2016, hlm. 2.

35 Ibid., hlm. 26.

36 Afrianto Sagita, “Optimalisasi Pengadilan Perikanan dalam Penegakkan Hukum Tindak Pidana
Perikanan di Perairan Indonesia,” Hukum dan Peradilan 6 (2017), hlm. 217 & 232.

37 Ibid., hlm. 231.

3 Badan Pembinaan Hukum Nasional, Analisis dan Evaluasi Hukum Tentang Pengadilan Perikanan
(Jakarta: Tim BPHN, 2009), him. §9.

39 Freshty Yulia Arthatiani, “The Role of Fisheries Civil Servant Investigators (PPNS Perikanan) in the
Law Process of IUU Fishing in Indonesia,” Widyariset 17 (April 2014), hlm. 10.

40 Sherly Adam, “Koordinasi Kelembagaan dalam Penenggelaman Kapal Hasil Tindak Pidana Di Bidang
Perikanan,” Terakreditasi Nasional 26 (Januari - Maret 2020), hlm. 129.

@ www.alsalcui.org @ALSALcui @OO @alsalcui @@ OALSALC UI

g
(




ALSN

= et ASIAN LAW STUDENTS’ ASSOCIATION

Sekretariat ALSA, Student Center, Gedung F, Lantai 1
Fakultas Hukum Universitas Indonesia, Depok, 16424

Namun, bagaimanapun juga pemerintah masih berusaha untuk memanfaatkan Pengadilan
Perikanan dengan 49 kasus yang masih ditangani oleh PPNS Perikanan bahkan di tengah
pandemi COVID-19 selama Januari hingga Mei 2020.%!

Tidak berhenti di situ, masalah yang serupa juga terjadi dengan Forum Koordinasi
Tindak Pidana Perikanan. Forum ini secara lebih lanjut diatur dalam Peraturan KKP Nomor
PER.18/MEN/2011 tentang Perubahan Kedua atas Peraturan Menteri Kelautan dan Perikanan
Nomor PER.13/MEN/2005 tentang Forum Koordinasi Penanganan Tindak Pidana di Bidang
Perikanan. Meskipun demikian, belum ada pengaturan lebih lanjut mengenai mekanisme yang

jelas atas pelaksanaan forum tersebut.*?

Forum ini seharusnya dapat menjadi jawaban atas
masalah yang dihadapi oleh Indonesia mengenai kewenangan yang tumpang tindih antara
lembaga penegak hukum di laut karena hanya akan ada satu rantai koordinasi yang dapat
sekaligus mendukung peran Pengadilan Perikanan. Akan tetapi, forum ini masih gagal dalam
memberikan dampak yang nyata bagi masyarakat karena meskipun telah berdiri di 33 provinsi
di Indonesia, tetap tidak ada sinergi yang terbangun dari lembaga-lembaga terkait dalam forum
ini.*

Seperangkat regulasi-regulasi tersebut serta rencana nasional pemerintah
mencerminkan bahwa sebetulnya telah ada kemauan normatif dalam mengatasi maraknya
praktik IUU fishing dan transshipment di Indonesia. Sayangnya, hal tersebut belum ditegakkan
secara tegas dan menyeluruh. Selain itu, peraturan-peraturan yang berlaku tidak mampu
memberikan retribusi serta efek jera akibat kurangnya ketegasan pemerintah. Sanksi-sanksi
yang diberikan dalam sejumlah peraturan juga hanyalah sekadar sanksi administratif, seperti
dalam Peraturan KKP Nomor Per.12/Men/2012 tentang Usaha Perikanan Tangkap di Laut

Lepas serta Peraturan KKP Nomor 58/PERMEN-KP/2020 tentang Usaha Perikanan

41 Kementerian Kelautan dan Perikanan RI, “Di Forum Koordinasi Penanganan Tindak Pidana
Perikanan, KKP Dorong Sinergi dan Inovasi Penanganan Kasus Di Masa Pandemi COVID-19,”
https://kkp.go.id/djpsdkp/artikel/19880-di-forum-koordinasi-penanganan-tindak-pidana-perikanan-kkp-dorong-

sinergi-dan-inovasi-penanganan-kasus-di-masa-pandemi-covid-19, diakses pada 31 Agustus 2021.
42 Sherly Adam, “Koordinasi Kelembagaan dalam Penenggelaman Kapal...”, him. 129.

43 Badan Pembinaan Hukum Nasional, Laporan Akhir Analisis dan Evaluasi Hukum dalam Rangka
Pemberantasan Kegiatan Perikanan Liar (IUU Fishing) (Jakarta: Pusat Analisis dan Evaluasi Hukum Nasional
Badan Pembinaan Hukum Nasional, 2016), him. 130.
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Tangkap di Wilayah Pengelolaan Perikanan Negara Republik Indonesia. Pengakuan atas
dibutuhkannya perlindungan atas sumber daya laut Indonesia dari IUU fishing dan
transshipment serta menyatakan kegiatan tersebut sebagai kejahatan transnasional saja tidaklah
cukup. Menjamin pelaksanaan yang optimal atas peraturan-peraturan serta rencana nasional

yang ada untuk memerangi tindak kejahatan tersebut sangatlah krusial.

Perbandingan Model Penegakan Hukum di Laut Milik Negara Lain dengan Indonesia

Subbahasan ini akan membandingkan model penegakan hukum di laut Indonesia
dengan Amerika Serikat (“AS”) dan Malaysia. Pada dasarnya, AS saat ini memiliki sistem
multi-agensi, serupa dengan Indonesia, sedangkan Malaysia pernah mengalami masalah yang
sama dengan Indonesia, yaitu tumpang tindih yurisdiksi antarlembaga. Malaysia juga terletak
di Asia Tenggara sehingga kondisi geografisnya mirip dengan Indonesia. Menurut ukuran ZEE
dan sumber daya perikanan yang dimiliki, ketiga negara tersebut juga sama-sama rentan
terhadap IUU fishing.** Berdasarkan Global Initiative Against Transnational Organized
Crime, skor kerentanan Indonesia terhadap IUU fishing adalah 3,92, AS 3,96, dan Malaysia
3,09.%

Kemudian, demi menyesuaikan dengan kerentanan serta kondisi geografis dan
geopolitiknya, setiap negara memiliki model penegakan hukum tertentu.*® Sebagai contoh,
Indonesia yang baru-baru ini membentuk Bakamla RI melalui Peraturan Presiden Nomor
178 Tahun 2014.*7 Bakamla RI bertanggung jawab atas keamanan maritim di Indonesia
dengan melakukan patroli keamanan di perairan Indonesia bersama dengan lembaga penegak

hukum di laut sebagaimana telah disebutkan sebelumnya.*® Bakamla R1 juga turut merumuskan

4 G. Macfadyen, G. Hosch, N. Kaysser, and L. Tagziria, The IUU Fishing Index: January 2019
(Switzerland: Poseidon Aquatic Resource Management Limited and the Global Initiative Against Transnational
Organized Crime, 2019), hlm. 112-114.

4 Ibid.

46 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” hlm. 83.

47 Ibid., hlm. 98.

8 Indonesia, Peraturan Presiden tentang Badan Keamanan Laut, Perpres No. 178 Tahun 2014, Ps. 2.
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langkah-langkah yang harus diambil Indonesia untuk menegakkan hukum dan mengurangi
IUU fishing.*

Banyaknya lembaga yang bertugas melakukan penegakan hukum di laut menyebabkan
salah satu masalah yang paling menonjol di Indonesia mengenai tumpang tindih yurisdiksi dan
tidak memadainya garis diskresi yang jelas untuk lembaga-lembaga tersebut. Dalam peraturan
tentang penegakan hukum di laut, subjek di dalamnya bisa lebih dari satu institusi.>® Situasi ini
menimbulkan interpretasi yang berbeda atas otoritas institusi karena ego yang dimiliki masing-
masing institusi.’! Masing-masing lembaga seringkali menjalankan tugasnya secara
independen sesuai dengan kewenangannya.’?> Kewenangan yang dimiliki oleh lembaga-
lembaga ini kemudian membuka ruang untuk miskoordinasi yang tentunya tidak efektif dalam
menyelesaikan masalah keamanan maritim yang dimiliki Indonesia. Oleh karena itu, meski
Indonesia sudah memiliki Forum Koordinasi Tindak Pidana Perikanan, permasalahan yang
dimiliki Indonesia tetap berlangsung karena mekanisme, alur koordinasi, dan kerja sama dari
11 lembaga dalam forum tersebut masih perlu ditingkatkan.

Seperti halnya Indonesia, AS telah menjadikan Penjaga Pantai sebagai pihak utama
yang bertanggung jawab atas penegakan hukum di laut, bukan Angkatan Laut.’®> Pada tahun
1976, AS mengesahkan The Magnuson-Stevens Act (“MSA”) yang mengatur tindakan
pencegahan terkait IUU fishing.>* Salah satunya adalah sertifikasi kapal yang melegitimasi
bahwa kapal tersebut bebas dari IUU fishing dan hanya diberikan kepada kapal yang tidak
pernah terlibat dalam IUU fishing.>®

Selain itu, AS juga memiliki Tim Keamanan dan Keselamatan Maritim Penjaga Pantai
AS (US Coast Guard Maritime Security and Safety Teams atau “MSST™) dan National

Oceanic and Atmospheric Administration’s National Marine Fisheries Service (“NOAA

4 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” him. 84.

30 Eka Martiana Wulansari, “Penegakan Hukum di Laut dengan Sistem Single Agency Multi Tasks,”
RechtsVinding (2014), hlm. 3.

S Ibid.

52 Ibid.

3 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” hlm. 86.

5 National Oceanic and Atmospheric Administration of the U.S. Department of Commerce, “Laws &

Policies: Magnuson-Stevens Act” https://www.fisheries.noaa.gov/topic/laws-policies, diakses 27 Juli 2021.

55 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” hlm. 85.
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Fisheries”).>° MSST dan NOAA Fisheries bekerja sama dengan Departemen Luar Negeri
dalam memerangi IUU fishing dan transshipment.”” MSST didirikan untuk meningkatkan
keamanan maritim AS dengan misi untuk melindungi kapal, pelabuhan, fasilitas terkait, dan
kargo ikan di laut teritorialnya dari kerusakan, kejahatan, dan sabotase.’® Sementara itu, NOAA
Fisheries berfokus pada kemitraan dengan negara-negara maritim lain, menerapkan langkah-
langkah yang membatasi akses pelabuhan untuk kapal-kapal dalam daftar IUU fishing menurut
organisasi perikanan internasional dengan keanggotaan AS, dan mengidentifikasi negara-
negara yang kapalnya terlibat dalam IUU fishing di bawah MSA.*

Untuk memastikan penegakan hukum di laut, khususnya mengenai IUU fishing dan
transshipment, AS menerapkan Sistem Pemantauan Kapal Perikanan (“SPKP”)—sistem
pengawasan satelit untuk memantau lokasi dan pergerakan kapal penangkap ikan komersial di
dalam wilayah laut dan wilayah perjanjian AS.%° Sebagai anggota Organisasi Pengelolaan
Perikanan Regional (Regional Fisheries Management Organizations atau “RFMOs”’), SPKP
yang saat ini digunakan oleh AS dianggap ideal dan merupakan sarana penting yang digunakan
oleh banyak negara untuk membantu memerangi IUU fishing.®!

Indonesia sendiri telah menerapkan SPKP melalui Peraturan Menteri KKP No.
42/PERMEN-KP/2015 tentang Sistem Pemantauan Kapal Perikanan dengan memasang

pemancar pada kapal yang beratnya di atas 30 Gross Tonnage.®> Namun, informasi tentang

%6 Ibid., hlm. 86.

57 Office of Marine Conservation, “Illegal, Unreported, and Unregulated Fishing,”
https://www.state.gov/key-topics-office-of-marine-conservation/illegal-unreported-and-unregulated-fishing/,
diakses 6 Agustus 2021.

38 Ibid.

%  NOAA Fisheries, “Understanding Illegal, Unreported, and Unregulated Fishing,”

https://www.fisheries.noaa.gov/insight/understanding-illegal-unreported-and-unregulated-fishing, diakses 6

Agustus 2021.

% NOAA Fisheries, “What is the vessel monitoring system?” https://www.fisheries.noaa.gov/node/696,

diakses 6 Agustus 2021.

81 Indian Ocean Tuna Commission (IOTC), Vessel Monitoring Systems and their Role in Fisheries
Management and Monitoring, Control and Surveillance (India: IOTC, 2016), hlm. 12.
62 Badan Perencanaan Pembangunan Nasional, "VMS Perkuat Pengawasan Illegal Fishing,"

https://www.bappenas.go.id/id/berita-dan-siaran-pers/vms-perkuat-pengawasan-illegal-fishing/, diakses 7

September 2021.
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SPKP untuk nelayan masih kurang memadai, termasuk sosialisasi mengenai penggunaan dan
perawatan pemancar.%® Indonesia juga kesulitan dalam hal pembelian dan perbaikan SPKP
serta mempertahankan jam terbangnya karena besarnya biaya yang diperlukan.®* Secara
keseluruhan, penggunaan SPKP di Indonesia tidak berpengaruh signifikan terhadap jumlah
kasus IUU fishing dibandingkan dengan efisiensi yang dimiliki institusi AS dan implementasi
SPKP yang memadai.®> Sehingga, dapat disimpulkan bahwa AS telah berhasil mengoptimalkan
peran Penjaga Pantai serta lembaga penegak hukum di kawasan maritim lainnya sekaligus
teknologi yang dimiliki dalam penegakan hukum di laut.

Di sisi lain, Malaysia pernah mengalami masalah yang serupa dengan Indonesia.
Malaysia memiliki 12 lembaga resmi dalam mengelola dan berpatroli di Zona Maritim
Malaysia, seperti Korps Marinir Kepolisian Kerajaan Malaysia, Departemen Imigrasi,
Angkatan Laut Kerajaan Malaysia, Angkatan Udara Kerajaan Malaysia, Departemen Kelautan
Semenanjung Malaysia, Departemen Kelautan Sabah dan Sarawak, Departemen Perikanan,
Departemen Bea Cukai Kerajaan Malaysia, Departemen Lingkungan, Departemen Pertanahan
dan Pertambangan, Departemen Mineral dan Geosains, dan Pusat Koordinasi Penegakan
Maritim.%® Adanya 12 lembaga dengan tugas yang sama menyebabkan tumpang tindih
kewenangan dan fungsi. Situasi tersebut diperparah dengan inefisiensi berbagai penegak
hukum di laut Malaysia.®’

Oleh karena itu, pemerintah Malaysia memutuskan untuk membentuk badan baru untuk
menjaga hukum dan ketertiban di Zona Maritim Malaysia, yaitu Agensi Penguatkuasaan

).68

Maritim Malaysia (Malaysian Maritime Enforcement Agency atau “MMEA”).*® Kewenangan

MMEA terdiri dari peran yang jelas dari 12 lembaga yang telah disebutkan.®® Dengan

% Yosep Hadinata, “Pelaksanaan Vessel Monitoring System (VMS) di Indonesia,” (Skripsi Sarjana
Institut Pertanian Bogor, Bogor, 2010), him. 77.

o4 Ibid.

% Ibid.

% Eris Tajudin, “Study of Managerial Challenges Confronting a New Agency: The Case of the Malaysian
Maritime Enforcement Agency,” (MBA Professional Report of Naval Postgraduate School, California, 2015),
hlm. 17.

7 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” hlm. 91.

%8 Tajudin, “Study of Managerial Challenges Confronting a New Agency,” hlm. 5.

% Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” hlm. 92.
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demikian, MMEA sebagai lembaga sentral dalam menjaga keamanan dan keselamatan maritim
di Malaysia telah berhasil menghilangkan permasalahan kelembagaan karena adanya redudansi
dan tumpang tindih wilayah teritorial.”” Sumber daya Malaysia juga dapat dioptimalkan karena
fokusnya hanya diberikan kepada satu lembaga dalam penegakan keamanan maritim.”!
Indonesia dapat mencatat implementasi Penjaga Pantai AS yang solid dan sistem
pemantauannya yang canggih serta cara Malaysia untuk mengatasi tumpang tindih yurisdiksi
dan fungsi lembaga penegak hukumnya di laut. Setiap negara memang memiliki mekanisme
penegakan hukum maritimnya sendiri. Meski demikian, penting untuk dicatat bahwa apa pun
model yang digunakan suatu negara, harus ada mekanisme yang kuat, tepat, dan terkoordinasi

untuk memastikan keselamatan dan keamanan maritimnya di tahun-tahun mendatang.

Kesimpulan

IUU fishing dan transshipment merupakan ancaman bagi industri perikanan Indonesia
dan telah menyebabkan kerugian yang cukup besar bagi Indonesia. Metode penangkapan ikan
yang ilegal beserta eksploitasi dan perusakan lingkungan laut akan menimbulkan dampak
negatif bagi lingkungan laut dalam jangka panjang. Kemudian, IUU fishing dan transshipment
berkaitan erat dengan kerugian ekonomi dalam jaminan kesejahteraan nelayan dan pendapatan
negara. Dampak negatif tersebut disebabkan oleh ketidakabsahan dan ketidakakuratan data
kapal penangkap ikan, hasil tangkapan, dan besarnya pendapatan yang dimanfaatkan untuk
kepentingan pihak tertentu.

Indonesia sendiri telah memiliki beberapa peraturan perundang-undangan yang
mengatur tentang [UU fishing dan transshipment. Atas dasar ini, dapat disimpulkan bahwa [UU
fishing dan transshipment secara tegas dilarang di Indonesia. Terlebih lagi, Indonesia secara
normatif menunjukkan komitmen dan kemauan politik untuk melindungi sumber daya laut dan
ciri khas bahari. Namun, meski berbagai peraturan perundang-undangan telah ditetapkan,
eksekusi yang efektif dan efisien belum terwujud karena IUU fishing dan transshipment masih

menjadi dua masalah klasik di Indonesia.

70 Tajudin, “Study of Managerial Challenges Confronting a New Agency,” hlm. 17.
" Ibid., hlm. 18.
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Salah satu permasalahan yang paling signifikan adalah peraturan perundang-undangan
dan kewenangan institusi yang tumpang tindih dan kurangnya koordinasi antara aparat penegak
hukum di laut Indonesia. Rencana nasional, Pengadilan Perikanan, dan Forum Koordinasi
Tindak Pidana Perikanan pun belum dimanfaatkan secara optimal karena belum adanya
regulasi terkait mekanisme pelaksanaannya yang jelas dan mendetail. Untuk mengatasi
masalah ini, Indonesia dapat bercermin pada negara lain, seperti AS dan Malaysia, yang
mekanisme penegakan hukum maritimnya sesuai dengan kondisi geografis dan geopolitiknya.
Namun, mekanisme penegakan hukum tersebut tetap kokoh dan terkoordinasi untuk
memastikan keselamatan dan keamanan maritim mereka. Oleh karena itu, mengingat kerugian
besar yang ditimbulkan IUU fishing dan transshipment, pemerintah perlu mengintensifkan

peran dan keseriusannya dalam memerangi [UU fishing dan transshipment.

Saran

Pertama, karena Indonesia belum memiliki koordinasi yang optimal, Indonesia dapat
menerapkan single agency system dengan koordinasi yang kuat untuk memastikan keamanan
dan keselamatan maritim daripada sekadar menyediakan forum untuk berkoordinasi yang
terbukti tidak efisien seperti yang telah dilaksanakan sebelumnya. Lagipula, mengintegrasikan
institusi-institusi terkait dalam suatu lembaga tunggal akan menguntungkan Indonesia karena
memudahkan koordinasi dan pengendalian sebab komando hanya akan berada pada satu jalur.
Dengan demikian, yurisdiksi yang tumpang tindih dapat dihindari untuk memitigasi inefisiensi
antara aparat penegak hukum maritim yang lebih lanjut.

Kedua, pemerintah Indonesia harus meningkatkan pengawasan langsung atas seluruh
lembaga pemerintah dan nonpemerintahan pada perairan Indonesia. Upaya ini sangat krusial
untuk mengatasi kerentanan terjadinya praktik IUU fishing dan transshipment di Indonesia,
terutama di daerah perbatasan yang sering luput dari perhatian tetapi rawan terjadi pelanggaran.
Lebih lanjut, Indonesia dapat memanfaatkan SPKP untuk mendeteksi kapal yang terlibat
praktik IUU fishing dan transshipment seperti yang direkomendasikan oleh RFMOs dan telah
digunakan oleh banyak negara, termasuk AS, Jepang, Korea, Taiwan, dan Ghana. Partisipasi
aktif pemerintah Indonesia sangat penting karena mencerminkan tanggung jawab pemerintah

dalam melindungi lingkungan laut dan menegakkan kedaulatan Indonesia.
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Ketiga, Indonesia perlu lebih mengembangkan kerja sama internasional dengan negara-
negara tetangga yang ironisnya justru marak menjadi pelaku kasus IUU fishing dan
transshipment di wilayah perairan Indonesia, seperti Malaysia, Filipina, Thailand, China,
Vietnam, dan Papua Nugini, serta sepuluh negara dengan kinerja terbaik menurut Indeks ITUU
Fishing oleh Global Initiative Against Transnational Organized Crime. Dengan demikian,
Indonesia dapat memperoleh komitmen yang kuat dari negara-negara internasional untuk
menghentikan kejahatan maritim tersebut dan mulai memeranginya secara kooperatif. Hal ini
juga diperlukan untuk membantu Indonesia memajukan sarana dan infrastruktur pengawasan
kejahatan maritim, termasuk SPKP. Dengan begitu, praktik IUU fishing dan transshipment di

perairan Indonesia maupun internasional dapat dicegah dan dimitigasi.
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ALSA Highlight in Collaboration with ALSA CLCC 2021

Abstract
Understanding the Double Burden of Women Workers

The Ministry of Women Empowerment and Child Protection states that there are five forms of
gender inequality. One of these forms is a double burden, which refers to the condition where
one gender receives a bigger workload compared to the other. Someone is considered as having
a double burden if they have the responsibility to work at a paid job and also responsible for
domestic work. Women are more vulnerable to experience the double burden because of the

long-standing gender stereotypes that women usually experience.

The increase in the number of women working in the public area has not been accompanied by
a reduction in their burden at home. Women who work to make a living also have
responsibilities to do domestic work such as cleaning the house and taking care of the family’s
children. Moreover, the situation continues to worsen with gender-based violence that is
happening to them due to several factors, such as lack of economic resources or cultural factors
that legitimize violence to ensure the superiority of men. As a consequence, this affects both

their mental and physical wellbeing.

Purpose
To protect and ensure women’s rights and to raise awareness about discrimination, double
burden, and gender-based violence against women workers as one of the forms of gender

inequality.

Aim

To make women’s rights not only a fundamental human right but also a necessary foundation
for a peaceful and prosperous society, to raise awareness of all forms of discrimination,
especially regarding double burden, and to eliminate gender-based violence against women

workers as one of the forms of gender inequality.
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Regulation:

Indonesia. Law Number 23 of 2004 on the Elimination of Domestic Violence.

Indonesia. Presidential Regulation Number 65 of 2020 on the Ministry of Women's
Empowerment and Child Protection.

Komnas Perempuan. Regulation Number 5 of 2015 on the Provision of Gender Responsive
Work Facilities and Child Care in the Workplace.

United Nations. “Declaration on the Elimination of Violence against Women of 1993.”

https://www.ohchr.org/en/professionalinterest/pages/violenceagainstwomen.aspx.

Accessed on September 215, 2021.

The Effects of Double Burden Experienced by Women

Women workers are one of the groups that are most affected by the Coronavirus Disease-19
(“COVID-19”) pandemic. Ever since the World Health Organization (“WHO”) officially
declared COVID-19 a pandemic, there have been four additional burdens experienced by
women workers. They experience a decrease in family income, an extra burden of taking care
of the household, additional assistance of children's learning process from home, and a

significant increase in Gender-Based Violence (“GBV”) for women.

Based on a survey done by the National Commission on Violence against Women, women
experience more than twice as much domestic work time as men during the COVID-19
pandemic. This increase occurs because of the obligation to take care of children, housework,

as well as the education of children who depend on them.

The pandemic has disproportionately affected women which ultimately has also harmed
women's mental health. The annual record on violence against women that was conducted by
National Commission on Violence against Women shows that women experience 57% more
mental health disorders than men with 50.6% of women workers experiencing anxiety, 46.9%

easily saddened, and 35.5% having difficulty concentrating.

Discrimination and Gender-Based Violence in the Workplace

Challenges for female workers in the workplace still remain high. This can be clearly

seen from the discrimination that women experience in the workplace, such as the gender pay
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gap and also the increase of sexual harassment cases throughout the years. Most of these cases
sadly go unreported because of three main reasons, which are fear of retaliation, the bystander
effect that goes to the reporter, and a masculine culture that permits sexual harassment. The
National Commission on Violence against Women noted that there had been 2,500 cases of
violence against women between January-July 2021. This sadly surpassed 2020's record of
2,400 cases. From that number, we can see that cases of violence against women had also
increased during the COVID-19 pandemic.

The patriarchal culture in Indonesia indeed is still very strong as Indonesian tend to
believe that the position or social status of women is lower than men. On the contrary, the role
of women has changed drastically over the course of time and a lot of women become more
successful in the workplace. Even with women finding their own success in the workplace and
also the pressure to take care of domestic affairs, there are still many doubts regarding their
ability and worth. The fact that they are a woman often puts them in many unfavorable positions
and discrimination. It is now the time for women’s rights to be taken more seriously and fight

the unreasonable prejudice and discrimination towards women.
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THE URGENCY OF THE ENACTMENT OF INDONESIAN CONTINENTAL
SHELF BILL TO PROVIDE LEGAL CERTAINTY AND UPHOLD NATION’S
SOVEREIGNTY
Written by: Resya Ananda Fadila
Staff of External Public Relations of ALSA LC UI Board of 2021

How UU LKI and UNCLOS 1982 Define The Continental Shelf / Continental Shelf as a

Part of Maritime Zone / Continental Shelf as Another Utilization of Marine Resources

e According to Law No. 1 of 1973 concerning the Indonesian Continental Shelf (“UU
LKI”), the continental shelf is the seabed and its soil underneath that is located outside
of Indonesia’s territorial sea up until 200 meters depth or more, whereas the state is able
to conduct the natural resources exploration and exploitation that is executed in
accordance with the prevailing law. Natural resources that have been stated before
consist of mineral and other abiotic resources, also unmoving sedentary species that are
always settled both on and beneath the seabed.

e According to Article 76 Section 1 of United Nations Convention on Law of the Sea 1982
(“UNCLOS 1982”), the continental shelf of a coastal state comprises the seabed and
subsoil of the submarine areas that extend beyond its territorial sea throughout the
natural prolongation of its land territory to the outer edge of the continental margin, or to
a distance of 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge of the continental margin does not extend

up to that distance.

The Position of the Prevailing Indonesian Continental Shelf Regulation

The regulation regarding the continental shelf in Indonesia is regulated in UU LKI. This
regulation is still leaning towards the Geneva Convention 1958, leading to a consideration of
this law as outdated and irrelevant. The Geneva Convention 1958 is no longer acknowledged
by the world as the relevant international sea convention as we already have the UNCLOS

1982. Indonesia hasn’t renewed its continental shelf law up to this day despite the fact that
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Indonesia has ratified UNCLOS 1982 on December 31%, 1985 by Law No. 17 of 1985.

The Urgency of Renewing the UU LKI

By ratifying UNCLOS 1982, Indonesia can get so many benefits for Indonesian waters.
One of them is the state's ability to possess an extended continental shelf by submitting
to the Commission on the Limits of the Continental Shelf (“CLCS”). However, the fact
that the current UU LKI has not been updated to refer to UNCLOS 1982 can bring
problems for Indonesia because there is no strong legal basis and legal certainty to obtain
those benefits.

Indonesia itself had already submitted the extension of its continental shelf in the area of
Northwest Sumatra and the submission had been accepted by the CLCS back in 2011.
Even now, Indonesia is struggling on this matter again in the area of South Papua. This
momentum needs to be followed by the renewal of UU LKI to regulate law enforcement
in utilizing the rights that are regulated in UNCLOS 1982.

Indonesia has enacted many regulations correlated with UU LKI where the substance is
already leaning towards UNCLOS 1982, such as Law No. 43 of 2008 on the Country
Territory, Law No. 32 of 2014 on the Sea, and Law No. 5 of 1983 on the Indonesian
Exclusive Economic Zone. This condition leads to legal uncertainty regarding
continental shelf regulation in Indonesia. Considering the principle of law, UU LKI is
categorized as lex specialis, yet its substance has been left along with the enactment of
the law mentioned before. Legal certainty and a strong national legal basis are
Indonesia’s foundation as a state whose shore is facing neighboring states to solve
disputes concerning continental shelf boundaries in international negotiation. Therefore,
the renewal of UU LKI cannot be postponed as it is strongly associated with sovereignty

matters and also to realize legal certainty regarding the continental shelf.

Indonesian Continental Shelf Bill Progress

Indonesian Continental Shelf Bill (“RUU LKI”) is a realization of the government

initiative right through the Ministry of Marine Affairs and Fisheries of the Republic of

Indonesia (“KKP”) and the House of Representative of the Republic of Indonesia (“DPR

RI”). Up until now, the process of the discussion of RUU LKI has gone through a long way.

In 2017, RUU LKI was initiated by the KKP.
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e In 2018, KKP addressed the draft of RUU LKI to the President.

e In 2019, the draft of RUU LKI had been discussed and reviewed by the ministry and
institution related.

e On January 20™ 2021, the Election and Appointment Meeting of the Special Committee
Leaders regarding continental shelf as a part of the first discussion stage had been
conducted by the Special Committee Leaders (“Pansus”) to form a composition of
leadership component deliberation based on the proposal of the whole faction.

e On March 23rd, 2021, RUU LKI entered Prolegnas list of Prioritized Bill of 2021.

e After the preparation of the academic text and preliminary draft of RUU LKI was
completed and accepted on April 16", 2021 from Commission IV, the harmonization of
the RUU LKI was carried out. The result of the harmonization bill was proposed to the
head of DPR RI and a Plenary Meeting was held to determine the result of the proposed
bill.

e On May 25" 2021, RUU LKI entered the first discussion stage by doing Rapat Kerja
Pansus RUU LKI.

UU LKI vs RUU LKI
1. The Definition of Continental Shelf

e Article 1 of UU LKI still refers to the Geneva Convention 1958 regulates the
measurement of continental shelf decided by geomorphologic criteria and the
exploitation right which is considered irrelevant.

e Article 1 Section 1 of RUU LKI that refers to UNCLOS 1982 stipulated that the
criteria for continental shelf measurement are seen by the distance as it is set as a
guide to measure the width of the continental shelf. The distance can be extended to
the width of 200-350 nautical miles from the baselines.

e The definition of continental shelf stated in UU LKI is also troubled as it refers to
the Government Regulation in Lieu of Law No. 4 of 1960 on the Indonesian Waters,
which is no longer applicable as Indonesia has already enacted Law No. 6 of 1996

on Indonesian Waters.

2. State Authority on Continental Shelf
e UU LKI stated in Article 2 that the state has absolute “sovereignty” and exclusive
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right to natural resources on the continental shelf. Meanwhile, Article 10 Section 2

of RUU LKI stipulated that the state only has “sovereign rights” and certain

authority corresponding to international law.

e UNCLOS 1982 stated the difference between sovereignty and sovereign rights.

o Article 2 of UNCLOS 1982 regulates that sovereignty that a state possesses is

when it comes to territorial land, internal waters, archipelagic waters, and
territorial waters including the airspace above and the subsoil under those
waters.

Article 77 of UNCLOS 1982 regulates that state can only enforce its sovereign
rights on the continental shelf to the extent of exploration and exploitation
purposes of its natural resources and if the state that possesses the sovereign
rights doesn’t utilize the exploitation and exploration rights on the continental
shelf, then nobody is allowed to carry out any of those acts without the

permission of the affiliated state.

3. Exploration and Exploitation Endeavor on Indonesian Continental Shelf

e Article 6 of UU LKI regulates that in order to carry out exploration and exploitation,

the state is capable of building, preserving, and utilizing installations, ships, and/or

other tools on the continental shelf and/or above.

e Nevertheless, reflecting on reality, many coastal states have developed by making

artificial islands and structures. Other than that, they also already laid submarine

pipelines and cables on the continental shelf. Article 12-17 of RUU LKI then

accommodate this expansion of sovereign rights corresponding to what UNCLOS

1982 has regulated more comprehensively in these articles:

Article 79

The installation of submarine pipelines and cables on the continental shelf must
prioritize the prevention of pollution coming from the pipelines.

Article 80

This article regulates the making of artificial islands, installations, and structures
on the continental shelf.

Article 81

The coastal state’s exclusive rights to authorize and conduct drilling on the
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continental shelf to fulfill the state's necessity.

- Article 85
The state possesses a right to exploit the soil beneath the continental shelf by
tunneling without considering the water depth above the soil beneath the

continental shelf.

4. The Determination of Outer Continental Shelf

e UU LKI, referring to the Geneva Convention 1958, regulates the determination of
the outer continental shelf based on its depth to the extent of 200 meters or more.

e Meanwhile, Chapter 2 of RUU LKI already accommodated what UNCLOS 1982
regulates in Article 76 Section 4 that the outer continental shelf can be extended to
the distance of 200 nautical miles from the baselines where the width of the
territorial sea is measured but not more than 350 nautical miles.

e There are two ways of measuring the outer continental shelf that the state can choose

which one is more beneficial for them based on Article 76 Section 4 UNCLOS 1982.

5. Marine Environmental Protection

e UU LKI regulates that whoever conducts exploration, exploitation, and scientific
survey must prevent any condition that can lead to water pollution or the one that
can worsen the water pollution in the continental shelf if the pollution has already
happened.

e Article 35-37 of RUU LKI accommodates what UNCLOS 1982 regulates which
gives more attention in the attempt of marine environmental protection. Article 145
of UNCLOS 1982 set a mandatory effort to state to construct and implement the
provisions and the right procedures to prevent, reduce, and control marine pollution
or any harms for that matter. State also has to protect and conserve natural resources

and prevent the destruction of the flora and fauna in the sea.

6. Sanction
RUU LKI regulates sanctions of violation on the continental shelf in Article 47-53.
Provisions concerning sanctions in RUU LKI are more accommodating and

comprehensive with the variation of sanction considering the violations done might be
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diverse too, unlike UU LKI, which only focuses on the damages caused by exploration
and exploitation activities with a maximum sanction that is considered disproportionate

with the losses caused.

Provisions Added in RUU LKI
1. Security, Filing, and Management of Marine Data
e Marine data security required in the exercise of a scientific survey on the continental
shelf is regulated in Article 1 Section 4 RUU LKI.
e Marine data filing and management required in harmonizing the function of institutes
that are allowed to access the marine data for national interests is regulated in Article
22 RUU LKI.
2. Permission to Explore and Exploit on the Continental Shelf
e This provision exists in Article 11 Section 1 RUU LKI to prevent any violation that
can jeopardize national interests and provoke disputes among parties involved in the
exploration and exploitation of natural resources on the Indonesian continental shelf.
3. Supervision and Enforcement of Law on the Continental Shelf
e Supervision and enforcement of the law on the Indonesian Continental Shelf must be
regulated comprehensively as it will divide and distinguish the function and the
workload of the authorized institutes. This provision also exists to classify the objects
that have to be looked after by each one of the authorized institutes. This provision is

set in Article 40-46 RUU LKI.
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The Rise of Illegal Unreported Fishing and Transshipment In Indonesia: Why It’s Still
Happening
By: Alda Eunique and Mikaela Rafagabriola Edoloan
Staffs of Legal Research and Development ALSA LC UI Board of 2021
Reviewed by: Aristyo Rizka Darmawan, S.H., LL.M.!

Preface

Indonesia is the largest archipelagic country globally, which means most of
Indonesia’s area consists of waters, covering 70% of Indonesia’s territory.? Therefore, fishery
resources have significant potential in helping the development of Indonesia’s economy.
However, Indonesia’s abundant fishery resources also come with challenges. Indonesia’s
advantages regarding its fishery resources are in line with the rampant cases of illegal,
unreported, and unregulated (“IUU”) fishing and transshipment in Indonesia’s Exclusive
Economic Zone (“EEZ”) region.? Violations of the management of offshore fishery have cost
Indonesia 1.9 trillion rupiahs each year, a significant disadvantage for Indonesia.*

The definition of IUU fishing, according to the Food and Agriculture Organization
(“FAO”), includes activities that are carried out by vessels in the territorial sea of a State
without permission or contrary to the laws and regulations in its jurisdiction or international
obligations.’ Meanwhile, unreported fishing is fishing activities that have not been reported

or have been misreported to the competent national authorities and are contrary to the State’s

' Lecturer in International Law at Faculty of Law Universitas Indonesia and Program Director at
Center for Sustainable Ocean Policy Faculty of Law Universitas Indonesia (CSOP FH UI), a research institute
on the issues related to the sustainable management of the ocean and marine environment.

2 West Java Province, “Indonesia is Maritime Country with the World's Largest Islands,”

https://jabarprov.go.id/En/index.php/news/4597/2017/11/03/Indonesia-is-Maritime-Country-with-the-Worlds-

Largest-Islands, accessed on July 6%, 2021.

3 Indriati Kusumawardhani, “Kebijakan Penenggelaman Kapal Asing Pelaku Illegal Fishing sebagai
Komitmen Pemerintah Indonesia dalam Penanganan dan Pemberantasan Illegal Fishing,” Opinio Juris 26
(2020), p. 23.

4 Rudy Satriyo Mukantardjo, et al., Analisis dan Evaluasi Hukum tentang Pengadilan Perikanan,
(Jakarta: BPHN, 2009), p. 68.

S Food and Agriculture Organization of the United Nations (FAO), International Plan of Action to
Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing (Rome: FAO, 2001), p. 2.
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national laws and regulations where it occurs.® Hence, some countries deem unreported
fishing as an administrative violation. On the other hand, unregulated fishing is defined as
fishing activities that are done in a region by vessels without nationality or vessels flying the
flag of a State that is not a party to that region in a manner that contravenes the conservation
and management measures or the State responsibilities under international law.’

Besides IUU fishing, another maritime crime that threatens the fishing industry is
transshipment. Transshipment is done by transferring the cargo of fish in the middle of high
seas from collecting vessels to foreign vessels without reporting the accurate number of the
catch to avoid a permit from the authorities and dodge port rules.® Thus, it includes theft
mode of fish and is considered as one of the primary missing links in determining where
illegally captured fishes end up on the market.’ Further, transshipment is typically done by
refrigerated transport vessels, known as “reefers.”!? Reefers arrive at a prearranged time and
location, carrying fuel supplies, food, bait, a change of crew, then haul away the catch for
foreign markets throughout the world.!!

These maritime crimes are continuing due to Indonesian fishermen’s incapability to
utilize fishery resources in Indonesian EEZ waters, limited funds, facilities, and infrastructure
for supervision, as well as nonoptimal surveillance results since foreign vessels with
sophisticated communication technology, are capable of monitoring every movement of the
patrol boats.!? Another contributing factor to these practices is the rising need for fishery

resources, particularly from countries who rampantly conduct illegal fishing, which leads

€ Ibid.

7 Ibid.

8 Elisabeth Septin Puspoayu, Cindy Yunita Sari, dan Virania Cahya Ramadhani, “Praktik Illegal
Transhipment di Laut Lepas Berdasarkan Hukum Laut Internasional,” Mimbar Hukum 3 (2019), p. 75-77.

9 Martin Tsamenyi, et al., “The European Council Regulation on Illegal, Unreported and Unregulated
Fishing: An International Fisheries Law Perspective,” The International Journal of Marine and Coastal Law 25
(2010), p. 5-31; Stop Illegal Fishing, “Transhipment,” https://stopillegalfishing.com/issues/transhipment/,
accessed on June 28", 2021.

10 Stop Illegal Fishing, “Transhipment,” accessed on June 28, 2021.

" National Oceanic and Atmospheric Administration, “Understanding Illegal Unreported and

Unregulated Fishing,” https://www.fisheries.noaa.gov/insight/understanding-illegal-unreported-and-

unregulated-fishing, accessed on June 28, 2021.

2 Simela Victor Muhamad, “Illegal Fishing di Perairan Indonesia: Permasalahan dan Upaya

Penanganannya secara Bilateral di Kawasan,” Politica 3 (2012), p. 72.
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them to expand into Indonesian maritime territory.'> Transshipment in particular is also
caused by fuel, which is the most significant contributor to operational costs for fishing,
accounting for approximately 50% of the total cost.'* Therefore, IUU fishing and
transshipment are business strategies to reduce operational costs and obtain optimal profits. '
Consequently, according to the Indonesian Finance and Development Supervisory Agency
(Badan Pengawasan Keuangan dan Pembangunan or “BKP”), IUU fishing and
transshipment have caused Indonesia’s losses to reach around 20 trillion rupiahs each year,

with 15 trillion rupiahs losses coming from transshipment. !¢

The Implications of IUU Fishing and Transshipment Practices

IUU fishing and transshipment cause negative implications in several areas. To start,
the method used in inducing IUU fishing and transshipment across seas leads directly to
environmental damage. Illegal fishing methods accompanied by the destruction of the marine
environment inflicts negative impacts on marine biodiversity, including but not limited to

marine habitats and ecosystems.!”

Furthermore, TUU fishing and transshipment will
accelerate the opportunity to exploit and overfish. As a result, the actual condition of fish
supplies will be significantly depleted without any prevention or repression that can be taken
because the actual fishing data cannot be obtained due to TUU fishing.!® If not resolved
shortly, a more significant threat of loss in the global marine environmental collision will

prevail.

13 Ibid.
4 Aldhanalia Pramesti Salsabila, “Pengoptimalan Satgas 115 dengan Model Koordinasi Satgas Pusat

dan Daerah Sebagai Bentuk Pencegahan Illegal Transhipment di Indonesia,” Lex Scientia Law Review 2 (2018),

p. 11.

1 Ibid.

6 Badan Pengawasan Keuangan dan Pembangunan, “Rpl5 Triliun Kerugian Negara Akibat
Transshipment,” http://www.bpkp.go.id/berita/read/1457/11300/Rp-15-Triliun-Kerugian-Negara-Akibat-

Transshipment, accessed on August 25 2021.

7 Abdul Qodir Jaelani and Udiyo Basuki, "Tllegal Unreported and Unregulated (IUU) Fishing: Upaya
Mencegah dan Memberantas Illegal Fishing dalam Membangun Poros Maritim Indonesia,” Supremasi Hukum 3
(2014), p.181.

' M  Ambari, “Masih Terjadi, Ini Dampak Negatif dari Praktik IUU Fishing,”

https://www.mongabay.co.id/2020/03/12/masih-terjadi-ini-dampak-negatif-dari-praktik-iuu-fishing/,  accessed

on July 27%, 2021.
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Hereinafter, ITUU fishing and transshipment remarkably correlate with economic
decline in ensuring fishermen’s welfare along with the country’s state income. According to
the Head of Research Agency, Marine and Fisheries Human Resources, losses from IUU
fishing and transshipment in the Pacific Ocean region alone reach 4—7 million tons of fishery
commodities per year.!” By this amount, economic losses are projected to be about USD 8.3
million per year or approximately 118 billion in Indonesian rupiah.?’ Therefore, recognizing
how marine resources are a source of revenue for each country’s economic development,
both fishermen and the state will be impoverished if marine resources are destroyed, and

irresponsible fishing practices will endanger the long-term viability of fisheries.?!

The Status Quo and Current Problems Regarding IUU Fishing and Transshipment in
Indonesia

Indonesia suffers from illegal fishing since its infrastructure and rigorous rules are yet
to be implemented.?? There is also a lack of information among fishermen who do not
comprehend which fishing zones they may and may not enter.?> Consequently, maritime
security authorities from surrounding nations have arrested a large number of Indonesian
fishermen.?* Furthermore, seeing a massive potential of marine resources in Indonesia,
foreign vessels are also trying to earn income from the Indonesian seas illegally.?® Based on
data from the Task Force to Combat Illegal Fishing 115 (Satuan Tugas Pemberantasan
Penangkapan Secara Ilegal 115 or “Satgas 115”) in 2018, out of 106 vessels that were

arrested for allegedly conducting unauthorized fishing were 38 Vietnamese vessels, 8

' Ibid.

20 Ibid.

21 Annis Susanti, et.al., “Dampak Ekonomi Akibat I[UU Fishing Perikanan Tangkap Pelagis Besar di
WPPNRI 715,” Sosial Ekonomi Kelautan Dan Perikanan 15 (2020), p. 136.

22 Badan Riset dan Sumber Daya Manusia Kelautan dan Perikanan, “IUU Fishing dan Ancaman

Kedepannya Bagi Indonesia,” accesed through https://kkp.go.id/brsdm/artikel/5684-iuu-fishing-dan-ancaman-

kedepannya-bagi-indonesia on June 28", 2021.
2 Ibid.
24 Ibid.
% Ibid.
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Malaysian vessels, 5 Philippine vessels, and 1 Togo vessel.?® Thereafter, this number
increases throughout 2021. As of June 2021, the Ministry of Marine and Fisheries
(“MMAF”) have captured 113 vessels for their involvement in IUU fishing, 77 from
Indonesia, 23 from Vietnam, 9 from Malaysia, and 4 from the Philippines.?’

Despite various attempts to overcome them, IUU fishing and transshipment are still
two of several classic problems in Indonesia and spread throughout the nation, including the
North Natuna Sea, Celebes Sea, and the Strait of Malacca.?® The overlapping rules mainly
cause these problems since several existing regulations regulate these practices. Besides, the
law enforcement institutions at sea, namely the Indonesian Navy, Water Police, MMAF,
Ministry of Transportation, Ministry of Environment and Forestry, Ministry of Energy and
Mineral Resources, Directorate General of Immigration, Directorate General of Customs and
Excises, Police Republic of Indonesia, Attorney General, Local Government, and Directorate
General of Labor Inspection, still lack coordination and surveillance, thus causing
overlapping authorities.?” Although each maritime institution in Indonesia has its functions
and roles, other factors such as sectoral ego, limited facilities, and lack of supervision align
with the IUU fishing and transshipment cases in Indonesia. According to data from the

Indonesian Coast Guard (Badan Keamanan Laut Republik Indonesia or “Bakamla RI”),

26 Ambaranie Nadia Kemala Movanita, <106 Kapal Pelaku Illegal Fishing Ditangkap Sepanjang 2018,
Terbanyak dari Indonesia,” https://ekonomi.kompas.com/read/2018/12/21/164146426/106-kapal-pelaku-illegal-

fishing-ditangkap-sepanjang-2018-terbanyak-dari, accessed on August 1%, 2021.

27 Kementerian Kelautan dan Perikanan, “KKP Tangkap 19 Kapal Illegal Fishing Dalam Operasi
Peringatan Hari Internasional Memerangi IUU Fishing,” https://kkp.go.id/artikel/31226-kkp-tangkap-19-kapal-
illegal-fishing-dalam-operasi-peringatan-hari-internasional-memerangi-iuu-fishing, accessed on August 2%,

2021.

28 Sri Asih Roza Nova, "Illegal, Unreported and Unregulated Fishing: The Impacts and Policy for Its
Completion in Coastal West of Sumatera," Hukum Internasional 14 (2017), p. 237; Imam Prakoso, “IUU
Fishing Di Laut Natuna Utara, Laut Sulawesi Dan Selat Malaka - Juni 2021,”
https://oceanjusticeinitiative.org/2021/07/02/iuu-fishing-di-natuna-sulawesi-selat-malaka-juni-2021/,  accessed
on August 1%, 2021.

29 Yetty Komalasari Dewi, Arie Afriansyah, and Aristyo Rizka Darmawan, “Comparative Law
Enforcement Model at Sea: Lesson Learned for Indonesia,” Indonesian Journal of International Law 18 (2020),

p. 98.

@&@www.alsalcui.org @ALSALcui @OO @alsalcui @@ OALSALC UI



https://ekonomi.kompas.com/read/2018/12/21/164146426/106-kapal-pelaku-illegal-fishing-ditangkap-sepanjang-2018-terbanyak-dari
https://ekonomi.kompas.com/read/2018/12/21/164146426/106-kapal-pelaku-illegal-fishing-ditangkap-sepanjang-2018-terbanyak-dari
https://kkp.go.id/artikel/31226-kkp-tangkap-19-kapal-illegal-fishing-dalam-operasi-peringatan-hari-internasional-memerangi-iuu-fishing
https://kkp.go.id/artikel/31226-kkp-tangkap-19-kapal-illegal-fishing-dalam-operasi-peringatan-hari-internasional-memerangi-iuu-fishing
https://oceanjusticeinitiative.org/2021/07/02/iuu-fishing-di-natuna-sulawesi-selat-malaka-juni-2021/

onavassTs

s

ASIAN LAW STUDENTS' ASSOCIATION

Sekretariat ALSA, Student Center, Gedung F, Lantai 1
Fakultas Hukum Universitas Indonesia, Depok, 16424

even since 2015, approximately 5.000 foreign vessels are still practicing IUU fishing in

Indonesia’s waters with the capacity of 1.000—1.200 tons.°

The Regulation of IUU Fishing and Transshipment and Its Implementation in Indonesia

Indonesian authorities have issued several regulations to control IUU fishing and
transshipment. First, Law No. 17 of 1985 that ratifies the United Nations Convention on the
Law of the Sea 1982 (“UNCLOS 1982”) as the international law basis to regulate
Indonesia’s sea territory, which includes the utilization of marine resources and nautical
hallmarks. As a country that actively fights for UNCLOS 1982 international legal recognition
and various implementations of its’ derivative rules in national law, Indonesia then ratified
United Nations Implementing Agreement (“UNIA 1995”). Based on the provisions of UNIA
1995, marine biodiversity conservation and fisheries management are mandatory to be
regulated in regional fisheries organizations.’! Hence, we can infer that the Indonesia’s
government is responsible for enacting regulations that will protect our fish resources from
harmful activities. Especially when UNCLOS 1982 has set forth Article 63 and Article 87,
which declare the freedom of fishing is limited by the obligation of the state to conserve and
manage marine resources.>?

Second, Law No. 45 of 2009 concerning Fisheries (“Fisheries Act”), which has been
amended by Law No. 11 of 2020 concerning Job Creation. Article 41 paragraph (3) of the
Fisheries Act states that every fishing vessel must land the caught fish in the designated
fishing port. Hereinafter, paragraph (4) of the same article and act implies that anyone who
owns and/or operates a fishing vessel and/or fish transporting vessel that does not carry out
fish unloading at the designated fishing port is subject to administrative sanctions, such as
warnings, license suspensions, or license revocations. However, Indonesia’s imposed
sanctions against [UU fishing and transshipment are still defective due to the narrow scope.

The formulated regulations do not oversee corporate criminal liability, special minimum

30 Natasha Isabella Rossana William Putri, “Kebijakan Moratorium Kapal Eks—Asing dalam
Menangani Illegal Unreported and Unregulated (Tuu) Fishing di Perairan Indonesia Periode 2014-2016,”
Journal of International Relations 6 (2020), p. 128.

31 Elisabeth Septin Puspoayu, et.al., “Praktik Illegal Transhipment di Laut Lepas Berdasarkan Hukum
Laut Internasional,” Mimbar Hukum 31 (2019), p. 80.

32 United Nations, United Nations Convention on Law of The Sea, Art. 63 and Art. 87.
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provisions, and criminal sanctions.?* Hence, we can imply that the existing countermeasures
to eradicate IUU fishing and transshipment are still ineffective.

Third, MMAF Decree No. KEP.S0/MEN/2012 concerning National Action Plan of
Prevention and Countermeasures of Illegal, Unreported, and Unregulated Fishing 2012-2016.
This national action plan aims to set a reference and benchmark for every organization’s units
in the scope of MMAF and other relevant ministries to prevent and overcome IUU fishing
under their respective duties and functions.?* Chapter V of this ministerial decree regulates
the existence of Fisheries Courts and Coordination Forum of Fisheries Crime to impede and
mitigate [UU fishing.*> Although the formation of these Fisheries Courts across all provinces
in Indonesia have also been regulated in Fisheries Act, these courts can only be found in
eight provinces by 2017, namely Jakarta, North Sumatera, West Kalimantan, North Sulawesi,
Kepulauan Riau, Maluku, West Papua, and Papua.3®

The problem is that the existence of both District Courts and Fisheries Courts are
causing dualism and uncertainty of the law in resolving IUU fishing and transshipment
cases.’” Those issues are caused by the difference in the law enforcers, system, and the
process of handling these maritime crime cases in the respective courts.*® Another problem
arises when the Fisheries Civil Service Investigator (Penyidik Pegawai Negeri Sipil
Perikanan or “PPNS Perikanan) must bring the case to the province with the Fisheries
Court once the case occurred in the province that is not facilitated with it, thus creating an

over-costing issue for the PPNS Perikanan.’® Regarding the execution of the court verdicts,

33 Ayu Iza Elvany, “Kebijakan Formulatif Penanggulangan Tindak Pidana Destructive Fishing di
Indonesia,” Justitia 3 (2019), p. 212.

34 Indonesia, Minister of Marine Affairs and Fisheries Decree No. KEP.50/MEN/2012 concerning the
National Action Plan of Prevention and Countermeasures of Illegal, Unreported, and Unregulated Fishing 2012-
2016, p. 2.

35 1bid., p. 26.

36 Afrianto Sagita, “Optimalisasi Pengadilan Perikanan dalam Penegakkan Hukum Tindak Pidana
Perikanan di Perairan Indonesia,” Hukum dan Peradilan 6 (2017), p. 217 & 232.

37 Ibid., p. 231.

38 Badan Pembinaan Hukum Nasional, Analisis dan Evaluasi Hukum Tentang Pengadilan Perikanan
(Jakarta: Tim BPHN, 2009), p. 89.

39 Freshty Yulia Arthatiani, “The Role of Fisheries Civil Servant Investigators (PPNS Perikanan) in the
Law Process of IUU Fishing in Indonesia,” Widyariset 17 (April 2014), p. 10.
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there lies an issue of authority, where the Minister of MMAF executes the verdicts more
often than the PPNS Perikanan, such as depriving or sinking the perpetrator’s vessels.*
Hence, the execution of this national plan has not been utilized optimally. Nevertheless, the
government still does its utmost to utilize the Fisheries Court as 49 cases were handled by
PPNS Perikanan even in the middle of the COVID-19 pandemic throughout January until
May 2020.4!

Subsequently, a similar issue also happens with the Coordination Forum of Fisheries
Crime. This forum is regulated in MMAF Decree No. PER.18/MEN/2011. Nonetheless,
there have been no further amendments regarding its firm mechanism in any regulation.*?
This forum could become the answer for Indonesia’s problem upon overlapping authorities
between law enforcer institutions at sea since they will only be in one coordination link to
also endorse the role of Fisheries Courts. Notwithstanding, the forum fails to give tangible
results to society despite being established in 33 provinces in Indonesia because there has
been no synergy of the related institutions within this forum.*

These regulations and the government’s national plans reflect that there has been a
political will in alleviating IUU fishing and transshipment in Indonesia. Unfortunately, it has
not been enforced firmly and thoroughly. Moreover, the existing regulations also lack
retribution and general deterrence due to the government’s lack of assertiveness. The
sanctions in several of the regulations are also merely administrative sanctions, notably in
MMAF Regulation No. Per.12/Men/2012 concerning Marine Industrial Fishing and
MMAF Regulation No. S7/PERMEN-KP/2014 concerning Catch Fisheries Business in the
Fisheries Management Area of the Republic of Indonesia. Acknowledging the need to protect

Indonesia’s marine resources from [UU fishing and transshipment and emphasizing these

40 Sherly Adam, “Koordinasi Kelembagaan dalam Penenggelaman Kapal Hasil Tindak Pidana Di
Bidang Perikanan,” Terakreditasi Nasional 26 (Januari - Maret 2020), p. 129.

41 Kementerian Kelautan dan Perikanan RI, “Di Forum Koordinasi Penanganan Tindak Pidana

Perikanan, KKP Dorong Sinergi dan Inovasi Penanganan Kasus Di Masa Pandemi COVID-19,”
https://kkp.go.id/djpsdkp/artikel/19880-di-forum-koordinasi-penanganan-tindak-pidana-perikanan-kkp-dorong-

sinergi-dan-inovasi-penanganan-kasus-di-masa-pandemi-covid-19, accessed on August 31%, 2021.

42 Sherly Adam, “Koordinasi Kelembagaan dalam Penenggelaman Kapal...”, p. 129.

43 Badan Pembinaan Hukum Nasional, Laporan Akhir Analisis dan Evaluasi Hukum dalam Rangka
Pemberantasan Kegiatan Perikanan Liar (IUU Fishing) (Jakarta: Pusat Analisis dan Evaluasi Hukum Nasional

Badan Pembinaan Hukum Nasional, 2016), p. 130.
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practices as transnational crimes per se is not enough. Ensuring the effective execution of the

existing regulations and national plans to combat these felonies is crucial.

Comparison of Other Countries’ Law Enforcement Model at Sea to Indonesia’s

This section will compare Indonesia’s law enforcement model at sea to the United
States of America (“USA”) and Malaysia. The reason is that the USA currently has a multi-
agency system, similar to Indonesia, and Malaysia used to suffer the same problem as
Indonesia, which is the overlapping jurisdiction between institutions. Malaysia is also located
in Southeast Asia, therefore its geographical condition is similar to Indonesia’s. According to
the size of EEZ and fishery resources, these countries are also equally vulnerable to TUU
fishing.** Based on the Global Initiative Against Transnational Organized Crime, Indonesia’s
vulnerability to IUU fishing score is 3.92, the USA’s is 3.96, and Malaysia’s is 3.09.%

In order to suit their geographical and geopolitics condition, each country has a
specific law enforcement model.*® Indonesia itself recently established the Indonesian Coast
Guard or Bakamla RI through Presidential Regulation No. 178 of 2014.%” Bakamla RI holds
responsibility for maritime security in Indonesia by conducting security patrols in Indonesian
waters along with the other previously mentioned institutions.*® Bakamla RI also formulates
steps Indonesia shall take to enforce the law and reduce IUU fishing.*

The number of agencies tasked with law enforcement at sea leads to one of
Indonesia’s most prominent problems regarding the overlapping jurisdiction and the
inadequacy of a clear line of discretion for the said institutions. In the regulations concerning

law enforcement at sea, the subject can be more than one institution.>® This situation leads to

4 G. Macfadyen, G. Hosch, N. Kaysser, and L. Tagziria, The IUU Fishing Index: January 2019
(Switzerland: Poseidon Aquatic Resource Management Limited and the Global Initiative Against Transnational
Organized Crime, 2019), p. 112-114.

4 Ibid.

46 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” p. 83.

47 Ibid., p. 98.

“8 Indonesia, Peraturan Presiden tentang Badan Keamanan Laut, Perpres No. 178 Tahun 2014, Art. 2.

49 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” p. 84.

50 Eka Martiana Wulansari, “Penegakan Hukum di Laut dengan Sistem Single Agency Multi Tasks,”
RechtsVinding (2014), p. 3.
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a different interpretation of the institution’s authority due to institutional ego.>! Each of these
institutions often operates independently according to their authority.>? Their autonomy opens
room for miscoordination, which is ineffective in solving the existing problems of
Indonesia’s maritime security. Consequently, even when Indonesia already has Coordination
Forums of Fisheries Crime, this matter lasts since the mechanism, coordination flow, and
cooperation from the 11 institutions within this forum still needs improvement.

Like Indonesia, the USA has made the Coast Guard the main party in charge of law
enforcement at sea instead of the Navy.> In 1976, the USA passed The Magnuson-Stevens
Act (“MSA”) which regulates precautions regarding IUU fishing.’* One of them is ship
certification which legitimizes that the vessel is free from IUU fishing and is given to vessels
that are never involved in IUU fishing.>?

Furthermore, the USA also has the US Coast Guard Maritime Security and Safety
Teams (“MSST”') and the National Oceanic and Atmospheric Administration’s National
Marine Fisheries Service (“NOAA Fisheries”).’® MSST and NOAA Fisheries work closely
with the Department of State in combating TUU fishing and transshipment.®” MSST is
established to improve the USA’s maritime security with the mission to protect vessels, ports,
associated facilities, and fish cargo in its territorial sea from damage, crime, and sabotage.>®
Meanwhile, NOAA Fisheries focuses on partnerships with other fishing nations,

implementing measures that restrict port access for vessels on the IUU fishing lists of

1 Ibid.
%2 Ibid.
53 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” p. 86.

54 National Oceanic and Atmospheric Administration of the U.S. Department of Commerce, “Laws &
Policies: Magnuson-Stevens Act” https://www.fisheries.noaa.gov/topic/laws-policies, accessed on July 27%

2021.

55 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” p. 85.
56 1bid., p. 86.
57 Office of Marine Conservation, “Illegal, Unreported, and Unregulated Fishing,”

https://www.state.gov/key-topics-office-of-marine-conservation/illegal-unreported-and-unregulated-fishing/,

accessed on August 6™, 2021.
%8 Ibid.
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international fisheries organizations with USA membership, and identifying countries whose
vessels are involved in TUU fishing under the MSA.>°

To ensure law enforcement at sea, particularly regarding IUU fishing and
transshipment, the USA implements a vessel monitoring system (“VMS”)—a satellite
surveillance system to monitor the location and movement of commercial fishing vessels
within USA maritime territory and treaty areas.®® As a member of Regional Fisheries
Management Organizations (“RFMQOs”), the current VMS used by the USA is considered
ideal and is an essential tool used by many countries to help combat IUU fishing.®!

Indonesia itself has implemented VMS through MMAF Regulation No.
42/PERMEN-KP/2015 by installing transmitters on vessels weighing over 30 Gross
Tonnage.®?> However, information about VMS for fishermen is still lacking, including
socialization regarding the handling and maintenance of the transmitter.%® Indonesia also
struggles when it comes to purchasing and repairing VMS and maintaining its airtime
because of the cost.%* All in all, the use of VMS in Indonesia doesn’t have a significant effect
on the number of IUU fishing cases.®> Compared to the efficiency of the USA’s institutions
and their adequate implementation of VMS, we can imply the USA has successfully
optimized the coast guard’s role in law enforcement at sea.

On the other hand, Malaysia used to have a similar problem to Indonesia. Malaysia
had 12 authorized institutions on managing and patrolling the Malaysian Maritime Zones

(“MMZ”), such as the Marine Operation Force of the Royal Malaysia Police, Department of

%  NOAA Fisheries, “Understanding Illegal, Unreported, and Unregulated Fishing,”

https://www.fisheries.noaa.gov/insight/understanding-illegal-unreported-and-unregulated-fishing, accessed on
August 6, 2021.

60 NOAA Fisheries, “What is the vessel monitoring system?”

https://www.fisheries.noaa.gov/node/696, accessed on August 6™ 2021.

61 Indian Ocean Tuna Commission (IOTC), Vessel Monitoring Systems and their Role in Fisheries
Management and Monitoring, Control and Surveillance (India: IOTC, 2016), p. 12.
62 Badan Perencanaan Pembangunan Nasional, "VMS Perkuat Pengawasan Illegal Fishing,"

accessed on

September 7%, 2021

63 Yosep Hadinata, "Pelaksanaan Vessel Monitoring System (VMS) di Indonesia," (Undergraduate
Thesis Institut Pertanian Bogor, Bogor, 2010), p. 77.

%4 Ibid.

®5 Ibid.
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Immigration, Royal Malaysian Navy, Royal Malaysian Air Force, Marine Department of
Peninsular Malaysia, Marine Department of Sabah and Sarawak, Department of Fisheries,
Royal Malaysian Customs Department, Department of Environment, Department of Lands
and Mines, Mineral and Geoscience Department, and Maritime Enforcement Coordination
Centre.®® The existence of these 12 institutions with similar duties led to overlapping
jurisdiction and functions. The situation was worsened by the inefficiency of various law
enforcers at the Malaysian sea.5’

Consequently, Malaysia’s government decided to establish a new agency to maintain
law and order in the MMZ, which is the Malaysian Maritime Enforcement Agency
(“MMEA”).%% MMEA’s authority consists of the cleared role of those 12 institutions.®
Therefore, MMEA, as the central agency in maintaining maritime security and safety in
Malaysia, has eliminated Malaysia’s institutional problems because of redundancies and
overlapping territorial areas.”’ Malaysia’s resources can also be optimized because its focus is
given to a single agency in maritime security enforcement.”!

Indonesia could note the USA’s solid Coast Guard and advanced monitoring system
and Malaysia’s way to overcome the overlapping jurisdictions and functions of its law
enforcement agencies at sea. Every country may have its maritime law enforcement
mechanism. Nevertheless, it is important to note that no matter what model a country uses,
there should be a strong, precise, and coordinated mechanism to ensure its maritime safety

and security for years to come.

Conclusion
IUU fishing and transshipment are threats to Indonesia’s fishing industry and have
caused Indonesia to suffer a significant disadvantage. Illegal fishing methods along with

exploitation and destruction of the marine environment will inflict long-term marine

66 Eris Tajudin, “Study of Managerial Challenges Confronting a New Agency: The Case of the
Malaysian Maritime Enforcement Agency,” (MBA Professional Report of Naval Postgraduate School,
California, 2015), p. 17.

67 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” p. 91.

68 Tajudin, “Study of Managerial Challenges Confronting a New Agency,” p. 5.

89 Dewi, Afriansyah, and Darmawan, “Comparative Law Enforcement Model at Sea,” p. 92.

70 Tajudin, “Study of Managerial Challenges Confronting a New Agency,” p. 17.

™ Ibid., p. 18.
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environmental collisions. Furthermore, IUU fishing and transshipment are strongly linked to
economic losses in the fishermen’s welfare assurance and state revenue. These negative
impacts are caused by the invalid and inaccurate data of fishing vessels, fishes caught, and
the amount of income utilized to benefit certain parties illegally.

In Indonesia, there have been several existing regulations that govern IUU fishing and
transshipment. On this basis, we can infer that [UU fishing and transshipment are strictly
prohibited in Indonesia. Hereinafter, Indonesia normatively shows the commitment and
political will to protect marine resources and nautical hallmarks. Despite various regulations
set in place, they are yet to be implemented efficiently since IUU fishing and transshipment
are still two of the classic problems in Indonesia.

The most significant contributing factors to these problems are the overlapping
regulations and authorities along with the lack of coordination between law enforcement
officers at Indonesian seas. Moreover, the national plans, Fisheries Courts, and Coordination
Forums of Fisheries Crime have not been utilized optimally. There is still an absence in the
regulation regarding their clear and thorough mechanism. In order to solve this problem,
Indonesia can reflect on other countries like the USA and Malaysia, where their maritime law
enforcement mechanism is suited to their geographical and geopolitics condition. However, it
is still solid and coordinated to ensure their maritime safety and security. Hence, considering
the severe disadvantages of IUU fishing and transshipment, the government needs to

intensify its role and seriousness in combating [UU fishing and transshipment.

Suggestions

Firstly, since Indonesia lacks optimal coordination, Indonesia can implement a single
agency system with strong coordination to ensure Indonesia’s maritime security and safety
instead of only providing a forum for coordination which has been proven relatively
inefficient. Besides, integrating the existing institutions into one agency will benefit
Indonesia as it will be easier to coordinate and control because the command is held in one
hand. Therefore, overlapping jurisdictions can be avoided in order to mitigate further
inefficiency.

Secondly, Indonesia’s authorities need to increase the direct monitoring of all
governmental and non-governmental institutions in Indonesian waters. This effort is crucial

to overcome the susceptibility of IUU fishing and transshipment occurrences in Indonesia,

@&@www.alsalcui.org @ALSALcui @OO @alsalcui @@ OALSALC UI




tttttt ms ALSN

@ .i.
ASIAN LAW STUDENTS’ ASSOCIATION

Sekretariat ALSA, Student Center, Gedung F, Lantai 1
Fakultas Hukum Universitas Indonesia, Depok, 16424

especially in border areas that are often unnoticed yet prone to violations. Furthermore,
Indonesia may utilize its VMS to detect IUU fishing and transshipment as recommended by
RFMOs that have also been used by numerous countries, including the USA, Japan, Korea,
Taiwan, and Ghana. Active participation of Indonesia’s authorities is pivotal as it reflects the
government’s responsibility in protecting our marine environment and upholding sovereignty.

Thirdly, Indonesia needs to further develop international cooperation with
neighboring countries that are ironically perpetrators of IUU fishing cases in Indonesia, such
as Malaysia, Philippines, Thailand, China, Vietnam, and Papua New Guinea,’? along with ten
best-performing countries according to the IUU Fishing Index by the Global Initiative
Against Transnational Organized Crime. Consequently, Indonesia could gain firm
commitment from the international countries to stop these maritime crimes and start
combating them cooperatively. It is also needed to help Indonesia advance the maritime
crimes surveillance facilities and infrastructure, including the VMS. By doing so, IUU fishing

and transshipment in Indonesian and international waters can be prevented and mitigated.

72 Ema Septaria, “IUU Fishing In Indonesia, Are Asean Member States Responsible for?”
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@&@www.alsalcui.org @ALSALcui @OO @alsalcui @@ OALSALC UI




